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FOREWORD

The task of a parole board nenber is difficult, and the
responsibility is substantial. Witten board policies that guide
deci si onnmaki ng have the inpact of establishing public policy.
| ndi vi dual decisions affect the |lives of offenders and a specific
segnment of the public. The aggregate effect of all paroling
decisions influences the anpbunt of prison space required and
determnes the length and type of supervision society demands of
of fenders upon their release from confinement.

Parol e board menbers are 8eneral|y appointed to their posi-
tions by the governor. Seldom do board nenbers come from a parole
background, but instead they are appointed for other expertise and
sensitivities. They may have a strong background in a field |ike
| aw enforcenent, business, or human services. Oten appointees may
be | eaders of an inportant interest group or segnent of society.
This diversity nmakes for an eclectic and often dynam c deci sion-
maki ng group, but new nmenbers frequently endure a difficult and
frustrating process of |earning about parole.

There are approximately 350 parole board nenbers in the
country. Few formal training opportunities are available to new
board nmenbers. G ven the imense pressure on boards, it is conmmon
for a new menber to conduct a full hearing schedule on his or her
first day on the job

This nmonograph is intended to assist in orienting new board
menbers to parole in general and, through the questions at the end
of each chapter, to assist themin [earning about how parole
operates in their particular state. This I's not intended to
represent a conplete training package for new board nenbers, but
we hope it provides an early foundation as board nenbers assune
difficult parole decisionmaking responsibilities.

;\%_QQW

Larry Solomon, Acting Director
National Institute of Corrections






PREFACE

After nore than a decade of change, parole remains one of the
chief topics in an ongoing and lively discussion of the purposes
and practices of the crimnal justice systemin this country. In
several jurisdictions, discretionary parole rel ease has been
abol i shed, but parole boards continue to set conditions of release.
In others, _Polic makers have sought to restructure the parole
process, Wwhile others are contenplating the nost effective use of
parol e rel ease and supervision in their overall approach to crine
and crime control.

This is the second edition of The Handbook for New Parol e
Board Menbers. The original, witten by Kathleen J. Hanrahan and

published in 1982, was devel oped as part of the National Parole
Sem nar project admnistered by the Training Center of the National
Council on Crine and Delinquency, and funded by the Nationa

Institute of Corrections.

In 1986, the National Institute of Corrections initiated the
Parol e Techni cal Assistance Project. That project, admnistered
by COSMOS Corporation in conjunction with the Center for Effective
Public Policy, provided assistance to nine paroling authorities on
the devel opnent and inplenentation of structured decisionmaking in
parole. The experience in those jurisdictions and others convinced
NI C of the need to update the Handbook,

The topics in the first edition of the Handbook were drawn
fromthe suggestions of participants in the 1980-82 National Parole
Sem nars. Is second edition retains nost of those topic areas
and adds subjects of nore recent interest.

The purpose of the Handbook is to provide new parol e board
menbers and rel ated personnel with an overview of the full range
of issues associated with the parole process. The enphasis is on
the parole of adult felons, wth discussion divided between the
policymaking role of parole boards and sone of the day-to-day
operational details.

The di scussion of those issues is necessarily general:
Parolin% authorities differ remarkably in the scope of their
responsibilities, their organizations, staffing patterns, and |ines
of authority. The political climate in which parol e operates
varies fromstate to state, as does the legal structure of which
parole is a part. It would be inpossible to cover these in detai
for each jurisdiction.

~ The Handbook is designed as follows: A brief, largely de-
scriptive discussion is provided for each major topic.
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I medi ately followi ng each major section is a series of questions.

The questions concern significant features and ﬁrocedures of parole
that vary fromstate to state: when answered, they w |l provide new
menbers with specific and detailed information about parole in
their jurisdiction.

Additional entries, covering parole of juveniles or m sde-
meanants, for exanple, can be nade by each parole board to increase
the useful ness of the Handbook to its nenbers.

This second edition of the Handbook is drawn heavily fromthe
first edition, and | want to acknow edge ny debt to the work of
Kat hl een Hanrahan. | am also deeply grateful for the guidance of
Li nda Adans, and the support and assistance of Becki Ney and Jennis
Binns, all colleagues at the Center. Teresa Milloney provided
much-appreci ated help with the Handbook's preparation.  Kermt
Humphries at NIC was an endl essly patient project nonitor and
source of advice and encouragement. Finally, | nade extensive use
of "Parole Today - A Jurisdiction By Jurisdiction AnaIKS|$"Z a
survey conducted for the Association of Paroling Authorities
| nternati onal by Bobbie Vassar and Ed Rhine in 1985, and updated
in 1987. This nost val uabl e docunent is being updated again in
1988.

viii



INTRODUCTION

Parole has three principal functions. The first is the
decision to release offenders from prison after they have served
a period of time but before expiration of the maxi mumterm The
second function of parole is a period of supervision in the com
munity following release: it is a prerequisite to release that the
parol ee agree to abide by a set of conditions, inposed by the
paroling authority, during the period of supervision. The third
function is to determ ne whether the parolee's transition to the

community is proving successful, and to choose an appropriate
response if repeated rule violations or new crines indicate it is
not. That response may include a revocation of parole and re-

I nprisonnent .

The parole board or paroling authority is an admnistrative
agency within the executive branch of government. The authority
of the board as it relates to each of these three functions varies
fromstate to state. In at least 11 states and at the federal
| evel, for exanple, the parole board has little or no authorhty to
make rel ease decisions, but sets the conditions for rel ease. I n
38 states, the board determnes conditions but dges not have the
responsibility for supervision in the comunity;“ supervision is
adm ni stered by another state agency, usually the department of

corrections. Finally, the press of prison overcrowding in sone
states has seen an increasing nunber of state felons serving their
entire sentences in local jails. These felons remain under the

authorify of the state parole board, despite being in county faci-
lities. In addition, a number of state paroling authorities have
been given responsibility for the rel ease, of al coun&y I nmat es,
whet her serving state or county sentences.” Parole boards in these
states have had to adapt their paroling procedures to accommodate
these two different, jail-confined popul ations.

Many parol e boards or paroling authorities have other re-
sponsibilities. One of the nore common is to review requests for
executive clenency and to make recommendations to the governor or
a separate clenency board; in a few jurisdictions the parole board
has the authority to grant pardons or commutations. In sone states
the | egislature has enpowered the parole board to ?rant speci al
early release to inmates when prison and jail population levels
reach an emergency state.

The words parole and probation are often used interchangeably,
but they have entirely different meanings. Probation is a sentence
to supervision in lieu of inprisonment, or in addition to a term
of confinement in a county jail or workhouse. It is a judicia
function; the decisionnmaking agency is the sentencing court. The
court sets the conditions and duration of supervision, and, in the
event of violation of a condition of probation, it is the senten-
cing judge who determ nes whether revocation is warranted.

1



Parole release is also different from mandatory release. The
latter refers to the non-discretionary release of a prisoner at
expiration of the full term mnus |legislatively mandated good tine
credits where these are avail able. Mandat ory rel ease can occur
when a prisoner is ineligible for parole, has been denied parole,
or has refused parole. Such a prisoner is said to "max out." Upon
rel ease, the ex-prisoner may or may not be subject to post-release
supervi sion, depending on the practices or requirenents in the
particular state. Such post-rel ease supervision may be the same
as that provided to paroled prisoners, but these are not parol ees.

PAROLE AND SENTENCI NG STRUCTURES

The authority of a paroleboard to grant discretionary rel ease
to a prisoner before the expiration of the maximumtermis a func-
tion of the state's sentencing structure. Such structures are
broadly categorized as determ nate and indetermnate. These ca-
tegories must be characterized as broad because relatively few
states have what m ght be ternmed "pure" determinate or indeter-
m nate systens.

An indeterm nate sentencing structure divides the responsi-
bility for the actual term of incarceration anong the |egislature,
the judge, and the parole board. The |l egislature sets a broad
range of time, expressed as mninum and naxi num sentences, for a
particul ar offense or category of offenses. The judge inposes a
term of confinement within that range. The judge's sentence is
also made in terms of a mninumand maximumterm The parole board
determ nes the actual release date. The board typically has a
formula for determning earliest parole eligibility. Par ol e
eligibility (but not necessarily release) may occur after a per-
centage of the mninum after a percentage of the maxi mum or after
the entire mninum has been served, depending on the state.

States with indetermnate structures vary, in terns of the
breadth of the |egislated sentence ranges and the discretion
afforded to judges and parol e boards. Sonme states have placed
restrictions on the range of terns that a judge may inpose: the
range may be no greater than one-third of the maxi mum sentence,
for exanple. The parole board in sone jurisdictions has the
discretion to set its own fornmula for release eligibility, while
in others the legislature determnes it.

Determ nate sentencing can take two forns: | egi sl atively
determned or judicially determned. |n either case, t%e of f ender
is sentenced to a specific term of incarceration. He or she is
rel eased at the expiration of the term ninus good tine credits if
avai | abl e. There is no discretionary parole release, although
there may be a period of supervision in the comunity. Under a
| egi sl atively determ ned structure, the legislature fixes the



penalty for specific offenses or offense categories. In a judi-
cially deternmined system the judge has broad discretion to choose
a sanction, but, once inposed, it is not normally subject to
change.

Determ nate sentencing was the normin the United States prior
to the introduction of parole at the turn of the century. Parole
was proposed at that tinme as a neans of strengthening the rehabil-
itative intent of incarceration. The authority to release a pris-
oner before the conpletion of the judicially inposed term _ how
ever, required a new kind of sentencing structure. Indetermnate
sentencing was created to neet that need.

THE ORFA@ N OF PARCLE

There is sone dispute about when parole was introduced in the
United States, but nost authorities cite New York's Elmra Refor-
matory, in 1877, as containing the first American parole system

The Elmra systemwas simlar in nmany respects to current
parole practices. Sentences to the reformatory were indetermnate,
rel ease was determned by a board of institutional officials and
was based on "marks" earned by good behavior and participation in

institutional prograns. The rel eased prisoner renained under
supervision for six nmonths and was required to report to volunteers
or, in sone areas, to police officials. Later, parole officers

paid with public funds were used to supervise rel easees. °

The Elmra system was nodeled after the "ticket of |eave" and
the "mark" systemoriginally developed in Australia by Mcanochie
and el aborated upon in Ireland by Crofton. That system was char-
acterized by:

a series of progressive stages by which a prisoner could earn
marks to advance to the inportant internedi ate stage of
virtual freedom wupon successful conpletion of this stage,

he was granted a ticket of |eave, which specified rather
restrictive conditions of liberty. The releasee was required
to report periodically to police officials and the ticket of
:egve coul d be revoked for violation of the conditions of

| berty.'

Once introduced in the United States, parole spread fairly
rapidly. In doing so, it survived an early series of constitu-
tional chall enges. A 1939 survey reported that, by 1922, parole
existed in 44 states, the federal system and Hawaii.' M ssissipp
adopted a parole law in 1944, becomng the |last state to do so



Many reasons have been advanced for the relatively rapid
spread of parole legislation. There was general dfssatisfaction
wth the sentencing provisions O the time, “and parole was seen as
a response to sone of the criticisns: |t would promote reformation
of prisoners by providing an incentive to change;, at the same tinmne,
it would serve as a neans of equalizing disparate judicial senten-
ces.’ Release before sentence expiration was already an aspect of
nost prison systens -- through good tinme deductions which began
(again in New York) in 1817, and through gubernatorial clemency,
whi ch was used far nore extensively than todﬁy. rurtherﬂor&
parole was believed useful for enforcinpg prison discipline and for
controlling prison population |evels.’

In its early phase, parole was adm nistered by institutiona
officials, or occasionally by a pardon board or the governor. The
enphasis at the time was on parole rel ease: supervision, and pre-
sumably revocation, received less attention. Al this changed in
the period following Wrld War 1.

Parol e becane controversial; critics asserted that rel ease was
based nore often on good conduct and institutional convenience than
on evidence of reformation of the prisoner. Parole energed from
this crisis in a sonewhat different form Par ol e boards, inde-
pendent of the institutions and with statew de jurisdiction, were
creat ed. Rehabilitation of the prisoner becane the primry con-
sideration in the parole release decision, and supervision was
given a larger role in the parole process.

Parol e came under attack again in the 1960's and 1970's, this
tinme as part of a larger political debate about crime, the purposes
of crimnal sanctions, and the appropriateness of the broad dis-
cretion afforded to various sectors of the crimnal justice system
Rehabilitation as the primary justification of incarceration, in-
determ nate sentencing, and parole were the subjects of criticism
by schol ajs and policynmakers froma variety of political per-
specti ves.

The debate of the 1960's and 1970's focused on both the as-
sunptions of the rehabilitative ideal and the results in practice
of Indetermnate sentencing and parole release. A growing body of
research, sunmmarized by Lipton, Mrtinson, and WIks in t%eir 1975
publication The Effectiveness of Correctional Treatnent: A Survey
of Treatnment Evaluation Studies, seened to denonstrate little
positive benefits fromrehabilitatively oriented programs in pris-
on.'4 These findings were well received by those who were con-
vinced that prisons were sinply coddling dangerous crimnals, and
by those who questioned the ethics of coercing offenders into
suFmttlng to treatnment they did not want as a condition of
rel ease.

The inmpact of the research findings was anplified by concerns
about the effects of a philosophy of rehabilitation on the critica
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I ssue of length of incarceration. The typically open-ended
sentence of an indeterm nate structure gives parol e boards enornous
discretion in determning the termof Incarceration. Because few
parol e boards had explicit criteria or policies for their release
deci sions, those decisions were criticized as arbitrary and ca-
pricious, driven nore by the individual prejudices and idiosyn-
crasies of board nenbers than by research-based predictions of
parol e success." Inmates, facing potentially lengthy terns of
I mprisonment without board action, were subjected to continuing
uncertainty about how |ong they would serve. Critics charged that
the uncertainty of indefinite sentences underm ned whatever re-
habilitative benefits prison programs mght offer and contributed
to the inmate unrest that characterized the period.

The discrediting of rehabilitation as the primary purpose of
i ncarceration was acconpanied by increasing support for just
deserts to take its place. Just deserts, also called retribution,
enphasi zes equity in sentencing, the scaling of sentences to the
severity and harmof the crinme and the culpability of the crimnal.
Penalties are determned |egislatively according to the nature of
the crine and the specific behavior of the offender in its
conmi ssi on. Supporters 'pointed out that, under this type of
sentenci ng phil osophy, decisions are based on establishing the
observabl e facts surrounding the offense rather than on neking
assunptions or predictions about future offender behavior.

To many, the nost appealing feature of a just deserts
phi | osophy was the determ nate sentencing structure which typically
acconpanies it: The broad discretion to set prison terns given to
judges and parole boards under an indetermnate systemis elim-
nat ed. To some, this neant an end to the cruel uncertainty of
indefinite sentences. To many others, it represented an oppor-
tunity to nove the setting of sentences fromthe relative privacy
of individual court and hearing roons to the very public |egis-
| ative chanbers. Sanctions were to be determned by |egislative
debate, carried on in the glare of television caneras and open to
the full weight of public scrutiny and pressure.

The backdrop for this debate on the purposes and net hods of
sanctioning was an extraordinary rise in the nation's crine rate
that had begun in the md-1960's and showed no sign of dropping by
the md-1970's. Pol i cymakers were grow ng anxi ous. Once the
challenge to rehabilitation and indeterm nate sentencing was taken
up, legislatures noved quickly. Between 1976 and 1984, twelve
s?ates adopted a conpletely determnate sentencing scheme, includ-
ing the abolition of discretionary parole rel ease. In 1987
the federal governnent followed suit. |n many other states, |eg-
islatures left intact their indetermnate structure, but created
categories of crimes (Cass X crines, drunk driving offenses, or
crinmes conmtted with a weapon, for exanple), or classifications
of crimnals (typically a "habitual offender" statute) for which
a mandatory period of incarceration was specified. The number and
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scope of such laws continue to grow in nost jurisdictions. The
justification for these statutes is not usually retribution or just
deserts, but sone- conbination of general deterrence (nost evident
inthe "crine with a gun" laws) or incapacitation

PAROLE TODAY

Ironically, as the nation approaches the end of the 1980's,
the inpact of these changes in sentencing |laws on institutional
popul ations is being credited with spurring a new appreciation for
and interest in parole. Although crine rates across the countr
have changed very little in the iIntervening decade, the nunber o
persons confined in jails and prisons has risen dramatically during
this period and continues to grow every year."

There is little question that sentencing |aw changes have
ﬁlayed a major role in this population growth. Wth this growh
as conme W despread litigation and court intervention concernin
conditions of confinenent and swelling corrections budgets, bot
capital and operational. States and counties alike are caught up

in the overcrowding crisis.

In the mdst of this crisis, parole has assuned new i npor -
tance. There has been no di mnishing of |awrakers' concern for
public safety, but it is increasingly coupled with the realization
that jail and prison beds are an expensive and scarce corrections
resource. In nost states, parole remains the sector of the cor-
rections systemwth the flexibility and the centralized authority
to respond to changing public needs. Parole boards in those states
retain the ability to change their paroling policies: They can

adjust the factors used to make the rel ease decision or the prior-.
ity attached to them | f the board uses a structured decision
tool, the cut-off score for release can be raised or |owered as
required. The board can couple these actions with changes in
parol e conditions or the |evel of supervision.

The concerns and criticisns of the earlier debate have not
evaporated. As parole noves to neet the challenges of the 1980's
and 1990's, policymakers are continuing to reassess the goals of
parole release decisions and the purpose of supervision in the
comunity. Should rel ease decisions be based on innmate performance
while incarcerated; on inmate participation in treatment or pro-
grams: on the length of time served for his or her offense: or on
a prediction of the risks and stakes of recidivismif rel eased?
Many paroling authorities are translating their decision goals into
explicit release-criteria or policies, often by incorporating a
guidelines framework in the process. Increasingly, they are taking
the same approach to supervision and revocation decisions, seeking
to differentiate services from surveillance, and public safety from
adm ni strative convenience or routine.



Whet her or not parol e boards are playi né:]_ arole in relieving
the pressure of overcrowding, they are proceeding with a keen sense
of their accountability to other policymakers and the public for
their actions. Paroling authorities are taking a nore visible role

as a public policymaking body within the total crimnal justice
system






QUESTI ONS ABQUT PARCLE I N THE STATE

Pl ease conplete the follow ng questions in as much detail as
necessary to acquaint new nmenbers with parole in your jurisdiction.

1. By law, the parole board has the follow ng responsibilities:

2. By executive order, the parole board has the follow ng
responsibilities:

3. By practice or tradition, the parole board has the follow ng
responsibilities:

4. Trace the history of parole in your state, including the date
first established and any significant changes in organization
or authority of the board.

5. 1s the existence of parole under threat in your state? If so,
from what branch or agency is that threat com ng?




6. Are parole's current practices or procedures under attack in
your state? If so, fromwhere are those challenges com ng?

7. Additional comments:
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PAROLE AS PART OF THE CRI M NAL JUSTI CE SYSTEM

As the preceding history and overview indicate, parole plays
a key role in the overall admnistration of crimnal justice In
nmost states across the country. It is also clear, however, that
parol e has been especially vulnerable to succeedi ng waves of cri-
ticism and change. There are many reasons for that vulnerabili -
ty, several of which lie directly with parole boards thenselves.
déspite parole's central place in corrections, parole boards have
too often been content to | eave that role unexplained, to operate
in relative isolation and obscurity, and to act primarily as indi-
vidual case decisionnekers rather than as policymakers.

The many critical functions that parole serves in the crimna
justice system place the parole board in a potentially powerful
position. In nost states, parole boards determne the actual term
of incarceration for the majority of offenders. The board speci -
fies the conditions under which an offender is released and, in

some jurisdictions, the term of supervision. It can revoke the
rel ease and return the parolee to prison. The board's rel ease
policies may have a direct inpact on institutional managenment if
institutional behavior is a parole criteria. In no other part of

the systemis so much power concentrated in so few hands.

The power of the parole board is expressed in tw ways:
first, through the decisions of its nmenbers in individual cases;
second, through the cunul ative effects of all of those conbined
deci sions on the entire system It isin this latter way that
parol e boards are powerful, policymaking bodies, whether by intent
or not. That policynmaking power is intensified, of course, when
paroling authorities recognize their critical role and devel op and
pronul gate witten policies for their activities.

Because parole is so central to the functioning of nost
corrections systens, parole boards were able to operate for many
decades without nuch visibility or accountability. It was only
when parole was singled out for criticismand targeted for abol -
i shment that parole boards in nmany jurisdictions recognized the
cost of their isolation and low visibility.

There are a nunber of structural and organizational reasons
for the traditionally low profile of nost parole boards. Thei r
menbers are executive appointnents (or, in a few cases, civil
service appointnents), increasingly chosen for their expertise in
law, crimnal justice, or the social services. I n nost states,
board menbers personally conduct release hearings and revocation
pr oceedi ngs. hese responsibilities keep nmenbers on the road, at
correctional institutions, much of the time. The pressure of these
activities has grown in recent years: The rise in the nunber of
i ncarcerated persons has neant an increase in the number of cases,
upon which the board nust act. \Wether serving full time or part
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time, board nenbers have little tine to spend in the central
office, either individually or together. These factors conbine to
reinforce a tendency for nmenbers to view thenselves primarily as
i ndi vi dual deci si onmakers.

parol e boards can choose to redefine their role, but the
choice to act as a policymaking body will probably require changes
in the parole board' s internal operations. | f they can do so,
board menbers should arrange to spend tinme together, not just to
decide difficult cases or to respond to crises, but to assune a
proactive stance toward the board's m ssion and place in the
crimnal justice system Such a proactive approach invol ves
defining the goals of parole release, of supervision, and of
revocation, and using those goals to develop explicit policies to
?U|de the organization's actions. Those %oals and policies can
ormnot only the rationale for its internal operations, but also
the basis of the board's relationships and policy devel opnment
activities with other agencies and policymaki ng bodies.

The parole board has many different, and often nulti-faceted,
rel ationships with other agencies. The board will be guided in its
aﬁproach to these groups by the nature of the connection between
them and what it hopes to achieve fromthe interaction.

Some of these relationships are operational: that is, in the
course of case decisionnmaking, the work of the parole board or its
staff is linked to the work of another organization. The

departnent of corrections and the courts are two exanples of this
type of connection. The parole agency depends on themto conplete
and nake available offender/inmate records for the parole board' s
use. Here the board may seek increased cooperation between parole
staff and that of the other agency, and better understanding on the
part of that agency of parole's duties and restraints.

In other cases, the agency or group may have the |aw or
pol i cy-maki ng power to affect the parole board' s authority or
operations. The legislature or a sentencing conmssion fall into
this category. O her groups may be inmportant to the board for
their ability to influence policynakers: the nedia and victim
rights organizations, for exanple. Increasingly, parole boards are
actively seeking and creating new ways to interact with these
agencies and groups, to informthem about parole, and to affect the
| egal and organi zational structures which govern parole operations.

The corrections crises brought on by overcrowding and federa
court intervention have given parole boards sone new opportunities
to participate in policy devel opment activities. Many states have
establ i shed "blue ribbon" conm ssions to exam ne the causes and
solutions of the problens, and parole boards are often represented
on them Qher jurisdictions have created sentenci ng comm ssions
to reformtheir sentencing laws, or legislative conmttees can al so
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provi de parole boards with avenues for participation in broader
pol i cymaki ng.

The precise nature of the relationship between parole and
other agencies and policymaking bodies varies wth the |egal and
organi zational structure of each state's system \Wiat follows is
an overview of the principal groups wth which parole typically
I nteracts.

THE GOVERNCR

The parole board is an executive branch agency. |In 41 states,
t he gover nor aﬁpoints board nenbers, and, in a few states, it is
t he governor 0 grants parole, based on the board s recommenda-
tions. The operation of parole is ultimately the responsibility
of the governor, as is the operation of the state's corrections
system For those jurisdictions experiencing a crowding crisis,
the common accountability of corrections and parole to the governor
may result in a direct expectation fromthe adm nistration that
parole will adjust its policies and practices to provide relief to
the institutions.

The parole board will be in a better position to respond to
this expectation if it can articulate clearly to the governor and
the admnistration the options available in adjusting its policies,
t he possi bl e consequences of each option, and the additional
resources or adaptions in its operations needed to responsibly
carry out the governor's request. The nore explicit the board's
own policies and criteria for decisionmaking are, the nore prepared
it wll be to nake this response.

In sone 17 states, the legislature has created energency re-
| ease mechani snms to handl e overcrowdi ng crises. | n al nost every
case, the parole board is the vehicle through which the energency
rel eases are effected, wusually through accelerated, parole eligi-
bility. This type of legislation creates a division of responsi-
bility for energency action between the |egislative and executive
branches. It provides an explicit directive to the parole board
}o make rel ease decisions based on the need to reduce prison popu-

ations.

The governor nmay depend on the parole board for other types

of assistance. In many states, the board acts as the investigative
and review agency on matters of executive clenmency -- pardons,
commutations, and reprieves -- and nakes recomrendations to the

governor in individual cases.

THE LEG SLATURE

Wth the exception of the few jurisdictions where the state
constitution provides for parole, parole is established by statute.
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Wiere the parole board is a legislatively created agency, the
legislature is enpowered to anend the manner in which the board
exercises its authority. In Colorado, for exanple, when the |eg-
islature reinstated parole in 1985, it mandated the devel opnent of
risk guidelines for the board' s use in rel ease decisionneking.

The Ie%jslature can also anend the scope of the board's
authority. he nost dranmatic exanple, of course, is the abolition
of parole. More common is the pieceneal anendnent of the sen-
tencing and crimnal codes that provide the framework for the
parol e board's activities. Legi sl atures have continued to be
active in these areas, changing parole eligibility statutes, for
exanple, and creating new categories of offenses for which
i mprisonnent is mandatory.

The other area of l|egislative inpact on parole is the budget
approval process. This has particular inportance for those parole
agenci es which have direct responsibility for community supervision
of parolees, and which may enpl oy hundreds of parole agents.

In all of these instances, the parole board has a clear stake
in keeping legislators well inforned about parole, its operations,
its value to the total corrections system and its needs. Some
boar ds acconFIish this by establishing a liaison with the appro-
priate legislative conmttees. O her boards have used briefing
sessions for new legislators at the beginning of each term invit-
ed key legislative staff to neet with board nenbers to be in-
fornmed about paroling procedures; used staff counsel to aid |eg-
islative staff in drafting bills: and prepared regular statistica
and programmatic sumaries for distribution to |egislators and
staff. These neasures may be in addition to serving with |eg-
islative |leaders on joint policymaking bodies as described earlier.

TEE PUBLI C

Al though parole's relationship with the public is indirect,
it is critical nonetheless. As issues of crine and justice have
becone increasingly 'politicized, no crimnal justice agency can
afLord to overlook the inmpact of public opinion on |aw and policy-
makers.

The general problem with the weight given to public opinion
is the frequency with which it is invoked wthout reference to any
obj ective neasurenent of it. Parol e faces a special problem
because the question of who sets the offender's actual term of
incarceration is such a conplex one. Wen crimnal justice system
actors confess to not fully understanding parole eligibility in
their own system is it any wonder that the public is confused?
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ne research project, The Figgie Report, Part V- Parole - A
Search for Justice and 5afgt¥, rel eased in 1986, found a surprising
degree of awareness of parole and its operations anong those sur-
veyed. The respondents indicated a clear understanding, for ex-

anmple, that the terminposed by the judge does not represent the
time that a prisoner will actually serve. On the other hand, the

report highlights the dilemma facing parole boards in making the

rol e of parole -understood. The questions asked in the survey
referred to "prisoners... who leave early on either parole or sone
other fromof early rel ease." (Enphasi s added.) In the sane

question, parole, release was contrasted to prisoners serving "their
full sentence."” (Enphasis added.) For those states that enpower
parol e boards to grant discretionary parole release, the board's
power to determne the termof incarceration is an_intrinsic part
of the state's legislated sentencing structure. The term set by
the board, however that is determned, is the full termfor that
inmate: parole release is not early release.

This, unfortunately, is an all too common view of parole. It
I's exacerbated by the common nedia practice of reporting the sen-
tences faced by accused felons in terns of the Iegal maximum avail -
able, often conbined for all charges in the indictnent, although
this is rarely, if ever, the sentence pronounced after adjudica-
tion. Under "these circunstances, the public is quite ready to
react with especial outrage at the parole board when a parol ee
commits a particularly visible or heinous crine. That outrage is

expressed in letters to newspapers, to the governor, and to the
| egi sl ature.

Parol e boards have much to gain by taking on the task of
educating the public about parole, about its role, the process by
whi ch decisions are made, the criteria and purposes of those
deci sions, and the manner in which parole supervision is carried
out . Once again, the parole board that has been proactive in
devel oping explicit policies in these areas will find it easier to
translate those into an educational canpaign.

As with the legislature, the parole board may want to create
a plan for its dealings with the public. Athough the nedia is one
vehicle for public education, and a critical one, the board has
other options. An informational panphlet can be a resource, es-
pecially if it is conbined with a program of outreach to civic,
fraternal, and religious organi zat 1 ons. Many of these groups
wel come speakers, and the board mght avail itself of those oppor-
tunities. The Kansas Parole Board takes a nore active approach to
such an effort: It holds nonthly public neetings in each of the
state's three netropolitan centers to listen and respond to public
concerns. All of these activities wll be strengthened if the
board regularly collects and publishes data on its decisions and
out cones. Case studies, descriptions of special prograns, and
profiles of field staff and their daily routines are additional
materials that can be distributed to the press and public.

15



Virginia and Massachusetts are two states that publish newsletters
for this purpose.

Sone states have devel oped vi deotapes of nock parole and
revocation hearings for internal training purposes. Wth the
appropriate narration, tapes |like these could be nmade avail abl e
for use by classes, civic organizations, and professional socie-
ties. The w despread availability of this type of technologK makes
it an appealing avenue for broader outreach and education than the
board and staff mght be able to undertake in person.

VI CTI M5

Victims of crime make up a very special sub-group of the
general public to which parole boards are increasingly paying
particular attention. They nay relate to the board as the specific
victinms of woul d-be or current parolees, or as nmenbers of organized
victimrights groups. For every one that is known to the board in
either of those categories, there are many nore who renmain anony-
nmous nenbers of the broader "public."”

The energence of organized victim advocacy groups as potent
political forces is a relatively recent phenonenon. Their origins
are diverse: Rape crisis centers, neighborhood watch organiza-
tions, donestic violence prograns, and Mthers Against Drunk
Driving have all played a part in sensitizing government to the
speci al concerns and needs of victins. Watever their roots, these
groups have profoundly affected the conduct of the crimnal justice
system including parole.

The nost frequent conplaint of victins is that they are
ignored: No one in the crimnal justice system seens to care about
their anger, their fear, or their hurt. They are expected to ap-

ear in court when told to do so, and then are dism ssed. Legis-
atures in many states have responded to these concerns by requir-
ing parole. officials to notify victinms (or their survivors) of
i npendi ng parole hearings, and, in sone cases, to open those hear-
ings to victimparticipation. I n other states, parole boards
t hensel ves have created their own policies regarding victinms. As
of 1987, at least 20 states had either laws or formal policies
requiring victimnotification of parole hearings: at |east six of
those permt victins to testify at the hearings. The other 14
ipyjpelvictin1input in witing or through separate neetings with
of ficials.

Victim input or Participation in the parole process wll
present little difficulty for nost parole boards, once they have
devel oped clear principles regarding the use of that input. The
parole hearing is not a re-trial of the offender, and, in nost
cases, a re-telling of the facts of the crime is not helpful to the
rel ease decision or to the setting of parole conditions. Wthout
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policies on this, however, nost parole board nenbers find the
enotion-|laden testinmony of victinms difficult to incorporate into
the decision process.

Such testinony can be limted by board policy to information
regardi ng ongoi ng damages or personal loss to the victimfromthe
crinme in the nonths or years that the offender has been in prison
or to information about threats or reprisals fromthe offender, or
his or her famly, to the victimand/or the victims famly. This
is new information that can assist board nenbers in determning if
restitution is called for, or if the offender represents a real
threat to the victimif released.

In terms of victimrights groups, the board may choose to make
a particular effort to educate themabout parole. Special neetings
w th nmenbers or staff and regul ar packets of information may ge
appropriate. The key is to listen, to pay attention to their
concerns, and not to ignore or overlook them

THE MEDI A

The nedia's inBortance to parole is its ability to influence
the direction of public ﬁolic maki ng. The stories it chooses to
cover, the accuracy of the information it inparts, and its edito-
rial position, all affect the public's perception of crime and the
crimnal justice system Fromthe point of view of law and polic
makers, mnedia coverage of these issues is an inportant gauge o
public opinion and public concern.

Parol e boards are often unhappy with the nedia' s handling of
parole-related news: The only time parole seems to be in the news
I's when a parolee conmts a high profile crine. The offenders in
such cases may not, upon exam nation, even be parol ees, but pro-
bationers or ex-parolees who have finished their terns. I n ot her
cases, the nedia is subject to the sanme |ack of understanding as
others and may refer to parole as "early release;" they may convey
the inpression that parole release is automatic rather than dis-
cretionary, and overlook the supervision function

It may be possible for parole boards to inprove the nedia's
coverage of parole-related news. Such an effort can take two
forms: first, inproving the nedia' s understanding of the functions
and process of parole release and supervision; second, providing
the broadcast and print nedia with stories which present parole in
a nmore bal anced and factual manner. The first can be achieved
through the use of the same kinds of informational panphlets, data
on decisions and parol e outcones, and case studies and profiles,

that nmay be devel oped for the general public. These might be
packaged in a press packet to i ch updated information is™ added
regularly. In addition, the parole board chair mght request
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neetin%s wi th newspaper editorial boards and station managers for
an exchange of information and concerns.

Providing the nedia with stories requires the board or its
staff to develop a new sensitivity to their own work: \Wat m ght
be of interest to a newspaper or television station faced with a
sl ow news day or a human interest spot to fill? Parole boards are
somewhat hanpered in this effort by the restraints of Erivacy | aws,
but some stories mght be general in nature, while others could be
done if names were disguised. Press releases are the backbone of
this approach, of course, as is the developnent of a solid rela-
tionship with the reporters who cover these issues.

THE COURTS

The connection between parole boards and the courts has
several dinensions. The first involves the sentencing courts wth
whom parol e boards- share responsibility for specific cases; the
second invol ves appel late courts that have authority to review
parol e processes and decisions: and the third concerns the nutual
interest and activity of courts and the board in policy issues
related to the crimnal |aw and sentenci ng.

Sentencing Courts

In states with discretionary parole rel ease, parole boards and
state courts with felony jurisdiction share responsibility for the
sentencing of convicted felons who are to be inprisoned. The court
al one decides the dispositional phase of sentencing: whether to
imprison, to confine to the county jail or workhouse, or to inpose
a probation sentence. If the decision is to inprison, the court
determnes, within the constraints of the sentencing structure, the
maxi mum sentence and sonetimes a mninumterm of confinenent.
Wthin this framework, it is the parole board through its rel ease
deci si ons that decides actual duration of inprisonnent.

e Actors in the Sentencing Process. The relationship of the parole
board and the sentencing courts is conplicated by the nunber of
actors involved in the sentencing process. Prosecutors, defense
attorneys, and probation officers, as well as judges, all pIaY a
role in sentencing. Furthernore, each actor's role is changeabl e,
depending on the state's sentencing |aws and the practices of ju-
risdictions within the state. Many states, for exanple, conbine
an indeterm nate sentencing structure with nmandatory sentences for
certain offenses. In cases involving those offenses, the prose-
cutor's authority to decide the charges on which to indict becones
far nore critical to the sentencing process than the judge's
authority to pass sentence. I n these sane cases, parole boards
typically have little or no discretionary rel ease authority.
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The role of the probation officer in nost courts is adyisorﬁ:

As part of a pre-sentence investigation, intended to provide the
judge w th background information on the defendant, probation
officers may include a sentence recomrendation. This practice is
not universal, and, in the jurisdictions where it occurs, the
aecpnnendation may have greater or less influence on the court's
eci si on.

By far, the arena of greatest activity by prosecutors and
defense attorneys is in plea bargaining. In nmost jurisdictions,
the great majority of felony cases are disposed of by plea rather
than conviction at trial. Pl ea bargains are nade by the prose-
cutor, defense attorney, and defendant, and frequently are ap-
proved, at least tacitly, Dby the sentencing judge. The factor
functioning for the defendant as an inducenent to plea is a
concession in penalty. One common strategy is for the court to
accept a plea to a lesser charge, one that carries a | ess severe
sentence. Another is to accept a plea to a single charge and drop
additional charges against the defendant.

e Differences in Approach to the Purpose of Sentencing. Wether
the sentence given is the result of a plea bargain and a guilty
plea or follows a trial, once the case becones the responsibility
of the parole board, the time served will be driven by their views
on the purposes of sentencing. Those views will determ ne the
factors considered and the information used by the board in making
the decision. |f the board, for exanple, gives priority to a just
deserts purpose, then they are likely to consider all of the facts
and circunmstances surrounding the of fense, regardl ess of the charge
on which the offender pled or was found guilty. Consequent |y,
parol e boards may, by their actions, violate a plea bargain.

In the sane manner, the board may disregard the intent of the
sentencing judge, setting the term of Incarceration or the
conditions of release to neet their own goals rather than the
court's. This will be particularly the case if one of the board's
goals is to enhance the equity of sentences inposed by different
courts across the state in simlar cases. These differences anong
parol e boards, the courts, prosecutors, and defense attorneys are
unavoi dable as long as crimnal justice systems |ack a consistent,
systemw de agreenent on the purpose of sentencing. Wthout such
an agreement, each segnent of the system and sonetines each actor
within a segnent of the system can operate according to their own
val ues or beliefs regarding purposes.

e Information and Communi cation Needs. Parole boards rely on al
parts of the sentencing court for case information. Depending on
the board's purpose and criteria for decisionnmaking, background
information fromthe probation officer's pre-sentence investigation
may be essential to the board' s rel ease decision, or to the choice
of release conditions. Prosecutors and defense attorneys provide
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descriptions of the facts and circunstances surrounding the of-
fense, which most boards also find critical. Although it is not
often a specific decision criteria, the intent of the sentencing
judge, ~if it is known, carries influence with many parole boards
I'n making their decision.

I n each instance described here, the board needs and uses
informati on generated by other parts of the systemin the course
of their routine operations. Although the board depends on those
i ndividual actors, and the accuracy and conpl eteness of their
information, it has no control over them Furt hernore, the in-
di vidual s involved may not be fully aware of the inportance to the
parol e process of the infornmation they are called upon to supply.

Court system personnel need accurate information from the
board as wel . Probation officers, prosecutors, and defense
attorneys typically offer sentence recomendations to the judge.
If that reconmmendation is inprisonment, it may include an estinmate
of parole eligibility. The judge's own decision in passing a
sentence of incarceration will doubtless take parole eligibility
into account. These reconmmendations and decisions will be seri-
ously flawed if the information on which they are based is inac-
curate. Judges, probation officers, prosecutors, and defense
attorneys all need to know the board's eligibility forrmula and
decision criteria, as well as the chances of an inmate's being
granted parole at first eligibility.

The parole board's snmall size and centralized authority make
it far easier for the board to take responsibility for the infor-
mation-sharing and communication that this nutual dependence
requires. This can take a variety of forns, including the devel-
opnent of descriptive materials for distribution to court offi-
clals and presentations at professional conferences and neetings.
The board's participation in other policy groups, overcrowding task
forces, sentencing commssions, and the like, -- wth judges,
prosecutors, probation officials, and the defense bar, --" offers
further opportunities to share informati on and nutual concerns.
Through these avenues, the board nmay al so be able to propose |aws
or state-wide policies concerning these issues, on uniform case
docunentation by court personnel, for exanple.

One of the nore noteworthy findings of the Figgie Report,
cited earlier, is the level of support for discretionary parole
rel ease and parol e supervision anong judges. This support can form
the basis of a far nore collaborative approach to their shared re-
sponsibilities by the courts and parole boards. To be sustained
Bomeéer, that collaboration requires deliberate efforts by the

oard.
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Appel | ate Courts

The ot her maj or connection between parole boards and the court
sKsten1invoIves judicial review of parole processes and deci sions.
Thi s connection has only developed in recent years, but it has
already had far-reaching consequences.

Before the 1960's, the parole process (indeed, the entire
post adj udi catory phase of the crimnal justice systen) was shiel ded
fromreview or intervention by the courts. This "hands off" pol -
icy, as it is called, was in essence a denial of jurisdiction.=
The reasoning for the policy can be reduced to a few themes. The
first was based |oosely on a separation of powers argunent; parole
and prisons, as executive branch agencies, were seen as beyond the
scope of judicial authority. The second theme was the belief that
correctional officials required full discretion in order to main-
tain order and security within the institutions and effect treat-
nment of offenders. Court intervention in correctional matters, it
was felt, would frustrate these objectives.

~ The final line of reasoning was based on the notion that
prisoners had been given adequate opportunity to exercise their
rights at trial: it was reasonable, once conviction occurred, that

they forfeit the majority of those rights. Matters such as parole
or good time deductions were viewed as privileges, not rights, and
their denial or revocation was thus inappropriate for judicial
review. "

The courts abandoned the hands-off policy in the late 1960's;
t he change was part of a broader trend toward accepting cases in-
volving a variety of constitutional issues. |n parole, decisions
of the |ower appellate courts have touched on virtually all aspects
of the process: the setting of eligibility dates, parole release
heari ngs, inmates' access to files, the use of guidelines, parole
denial, rescission, conditions of supervision, the legality of
searches of parolees, and parole revocation. The outcones of cases
have varied and the general direction of holdings has not been
steady, but judicial review remains available to prisoners and
par ol ees.

. At the national level, the Supreme Court has addressed por-
tions of the parole process. Revocation of parole has recelved
the nost attention, but two cases, Geenholtz (1979) and Allen

1987), concern parole release. The holdings in these cases are

Iscussed in the pages that follow In general, the Court has
rejected the notion that parole involves only a privilege, and has
recogni zed sone |imted rights which fall within constitutional due
process protections.
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THE DEPARTMENT OF CORRECTI ONS

The departnent of corrections is the agency with which the
parol e board has the nost contact. Corrections and parole interact
in a nunber of direct ways. Oten the departnent of corrections
provi des assistance to the board by maintaining case files used_by
the board, for exanple, and docketing cases for hearings. The
board may rely on corrections for sone personnel, institutional
caseworkers, for exanple, who interview prisoners before hearings,
hel p devel op parole plans, or counsel those denied parole. In many
states, parole supervision is admnistered by the departnent of
corrections.

There are |ess tangi ble bonds between the agencies as well.
Corrections officials often ook to the parole board for assistance
in maintaining institutional discipline and regulating popul ation
| evel s, Boards mmy support or reinforce the maintenance of prison
discipline by taking prisoners' institutional conduct into account
when setting release. Sonetines this practice is formalized and
a clean conduct record is a prerequisite for parole eligibility.
Mre often, institutional conduct is one factor correctional of-
ficials would like the board to consider.

There are a variety of other neasures available to corrections
officials to enforce institutional regulations. Sanctions for
m sconduct range. fromthe loss of institutional privileges to
di sciplinary segregation or the loss of good time credits. Good
time credits were created as a tool for prison admnistrators to
encour age good behavior: prisoners who refrain from serious in-
gractions may earn an acceleration in their parole eligibility

ate.

In nmost jurisdictions, good time credits are deducted fromthe
mnimum term thereby advancing parole eligibility. In a few
states, credits are deducted from the maxi num term In those
jurisdictions, credits have a direct effect on time served only in
cases where the prisoner is not released by parole. Correct.i
officials in these states view parole as the primary incentive for
good behavior, and they may want the board to exam ne disciplinary
records when deterninin% rel ease dates. Boards choosing to in-
corporate institutional behavior into their release criteria often
find that it bears little relationship to other decisionnaking
goals and has to be treated separately in the decision process.

As prison population levels continue to rise across the
country, prison officials are increasingly |ooking to parole boards
for assistance to manage them These popul ati ons have gone up
dramatically since the early 1970's. At the end of 1986, there
were over 546,000 persons confined in the nation's prisons. " That
represents a growth of 180% from 1970, when 196,000 were inpris-
oned. Despite the addition of tens of thousands of prison beds
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to state and federal systems, nost jurisdictions are operating well
above capacity.

Parol e boards can hel p reduce prison popul ations, at |east
tenporarily, by increasing the nunber of parolees. |n at |east 40
states, prisoners have successfully brought suits alleging crue
and unusual puni shment because of crowding and other prison con-
ditions;= the renedies ordered by the courts often require re-
ducti on iquopulation | evel s. In these states and others with
severe crowding, parole boards are facing pressure to increase the
nunber of parol ees.

Parol e boards differ in their willingness to consider prison
crowdi ng when neking rel ease deci sions. Even those boards that
bel i eve crowdi ng should be considered often find thenselves in a
difficult position: expected to release nore prisoners, but still
held fully accountable for individual release decisions.

Emer gency rel ease nmeasures, described earlier, can be of soneg,
al beit short-term assistance to parole boards in these situations.
By explicitly directing the board to institute accelerated rel ease
policies to relieve crowding pressures, the |legislature accepts a
share of the responsibility for these activities. Mst of these
nmeasures also require the governor or the corrections conm ssioner
to declare that an energency exists, further distributing respon-
sibility. In nost jurisdictions that have such neasures in effect,
a declaration of emergency is followed by the rolling back of mn-
I mum sentences to expand the pool of parole-eligible inmates. The
rol I back may be a percentage of the sentence, as in Tennessee, for
exanple, or in blocks of tine: Rol I backs in M chigan and South
Carolina are in 90-day segnents.

The crowding crisis in nost states has raised another issue
bet ween parol e boards and corrections departnents: parole re-
vocation policies. The return of parole violators to prison can
make a significant contribution to total prison adm ssions. In
1987, in the state of Tennessee, for exanple, parole violators
represented 26% of new prison adm ssions." Bel eaguered corrections
officials may 1 ook to the parole authority to adjust its policies
on returning violators to prison for other than new felony con-
vi ctions.

The question of the parole board' s role in reducing prison
popul ation levels or maintaining discipline is a policy issue that

needs to be addressed explicitly. Boards should decide whether
these matters will influence decisions, and, if so, how popul ation
or discipline will be taken into account. As is the case with

other parts of the system the board can seek cooperation and
Cﬁylab?rat|on in these nmatters with departnent of corrections
officials.
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PAROLE AS PART OF THE CRI M NAL JUSTI CE SYSTEM

Pl ease conplete the follow ng questions in as nuch detail as
necessary to provide new board nenbers with an understandi ng of
the rel ationship between parole and other crimnal justice agencies
In your state.

Cener al

1. Does tge parole board meet on a regular basis to discuss policy
i ssues”

2. Does the board participate in any external policymaking bodies
(e.,g., @ sentencing conmission, overcrowding task force, or
crimnal justice council)? If so, what are these bodies and who
represents the parole board on thenf

The Gover nor

1. Does the board advise the Governor on matters of executive
cl emency? |f yes, describe the usual procedure and attach
copi es of standard forms.

2. Wat official in the Governor's office is responsible for
a{pLe-r%Iated matters? (List nanme, title, and responsi-
ilities.
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3. Is the state operating under any type of energency rel ease order
or act? If so, what is the role of the Governor under its terns?

The lLeqislature

1. What legislative conmttees review legislation that affects
parol e?

Commit-tee:

Chai r:

Person to
Cont act :

2. Does the parole board have a legislative liaison? If not, who
is responsible for responding to legislative inquiries,
requests, etc.?

3. Attach copies of statutes of particular inportance to the
board's operations (e.g., the statute establishing the board,
its personnel, and scope of authority).

The Public and the Mdi a

1. Describe any public relations activities of the board.
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2. What nenber of the board or the staff has principal responsi-
bility for dealing with the public or nedia?

Victins

1. What is the law and/or board policy relating to notification of
victinms of parole hearings or other actions?

2. Does the board engage in any activities related to addressing
victins' needs or concerns about parole and the parole process?

The Courts

1. Howis the state's judicial system organized?

2. What is the formal allocation of sentencing authority between
t he sentencing court and the parol e board?
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3. What organizations are there within the state that mght be able

to help the board inprove efficiency or inprove collaboration
with other agencies within the crimnal justice system (e.g.,
state judicial conference, the state bar association, organi-
zations of trial attorneys, public defenders or defense counsel,
probation officers who conplete presentence investigations)?
Li st the name and address of each organi zation and the nane of
a person who nmay be contacted.

Have any of the aspects of parole discussed in this section been
revi ened by apPeIIate courts with jurisdiction over parole in
this state? |If yes, provide citations and summarize the hol d-
i ngs.

|s the parole board now substantially in conpliance with those
hol di ngs?

The Departnent of Corrections

1.

Descri be the organizational structure of the Departnent of
Corrections.
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Which individuals wthin the Department have responsibilities
rel evant to parole?

Wiat parol e services or personnel are provided by the Departnent
of Corrections?

For each institution specify the security classification and
type of inmate housed.

|s there statutory provision for good time? |f yes, at what
rate is good time earned and how does it reduce the sentence?

Does the board consider institutional conduct at rel ease hear-
ings? |If yes, what weight is it given?

Attach copies of institutional rules, indicate penalties for
infractions, and summarize disciplinary hearing procedures
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8. What is the policy of the parole board with respect to prison
popul ati on |evel s?

9. Is the corrections system or any correctional institution
currently under court-order because of overcrowding or other

conditions of confinement? |If yes, provide citation to the case
and summari ze the parts of the holding relevant to parole.
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PARCLE RELEASE

Parole release is the central feature of the parole process.
It is, as noted earlier, controversial. Parole release has been
abol i shed in some states and restructured in others.

The procedures and basis for rel ease decisions have al ways
varied by state: these differences are now nore pronounced than
ever. aroling authorities are coping with increased casel oads
and demands for greater accountability and certainty in their
deci si onmaki ng. Wiat follows is an overview of the issues sur-
roundi ng rel ease decision- and the nethods sonme jurisdictions are
using to address them

PARCLE ELIGE BILITY

If one were to conceptualize the parole release decision as
an equation, the first elenent of it would be parole eligibility.
Prisoners may be paroled only after they becone legally eligible
for release. Wen they are paroled after that is at the discretion
of the parole board. Legal eligibility is determned by statute.
Eligibility requirenents vary by state, and it is not uncommon for
a single jurisdiction to have different requirements for various
categories of offenses or offenders. Parole eligibility is ordi-
narily based on time served, but sone statutes include additional
requi renents, such as a period of good conduct before the parole
heari ng.

One common nodel for parole eligibility permts release after

some fraction of the maximum term (one-third, for exanple) has
been served. In other jurisdictions, the court inposes a separate
mninumtermthat nmust be served before parole. Elsewhere, pris-
oners are eligible for parole at any time. In addition to the

eneral-eligibility requirements, nost states, have created nman-
atorY m ni mum term provisions for specific types of crines, such
as felonies involving the use of a handgun. Defendants convicted
of an included offense ordinarily nust be inprisoned and are in-
eligible for parole until the m ninumhas been served.

PURPOSES SERVED BY THE PARCLE DECI SI ON

Implicit in the notion of parole is the fact that parole
rel ease can be denied as well as granted, that prison stays can be
extended as well as shortened. Parole's chief function is to serve
as a gatekeeper between prison and the community. |In neeting that
responsibility, paroling authorities and their individual nenbers
have traditionally brought several, sonetinmes contradictory, cri-
teria to bear on their release decisions. Charges by critics that
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those decisions are arbitrary and capricious have increasingly
forced parole boards to make those criteria uniform across their
menbers, and to articulate them as policy.

There are no "correct" parole release criteria, nor are the
distinctions between them always absolutely clear. It is helpful,
however, to exam ne the assunptions and val ues that each nenber
brings to the release decision. They affect everything fromthe
information nmenbers want in order to make a decision, to the op-
timl scheduling of hearings. The following is a discussion of
t he nmost common goal s or ﬁurposes of parole decisions. They in-
clude the traditional philosophical purposes associated wth
sanctioning generally, as well as some that are typically asso-
ciated only wth parole and are nore pragnatic than phil osophical.
Some of these goals are predictive in nature: that is, the decision
is based on a prediction. of what the inmate may or may not do if
rel eased. Rehabi litation, incapacitation, and deterrence are
primarily concerned wWith using the parole release decision to
prevent future crine. Just deserts and the pronotion of good
institutional behavior are not predictive: They seek to punish or
reward past conduct. The information needed to nake the rel ease
decision will vary significantly, depending on the goal or goals
of the decisionmaker.

O fender Rehabilitation

The original intent of indeterm nate sentencing and the parole
process was to provide an incentive for prisoners to rehabilitate
or reform thenselves: Upon evidence of a change for the better,
an inmate could be discharged from prison before the expiration of
the full terminposed by the court. The ultimate concern expressed
here is for public safety: Has this individual changed enough that
he or she can be returned to live in the comunity without conmit-
ting additional crinme.

As evidence of change, parole board nenbers m ght | ook for
inmate participation in prison counseling or treatment prograns,
educational or job training achievenents while incarcerated, pos-
itive reports from prison counselors, religious observance, job
and housing commitments fromthe comunity, and so forth. The
board may want prisoners with particular offense histories (sex
of fenses, for exanple), or crimnogenic disorders (drug addiction
ror exanple) to conplete a special treatment program before re-

ease.

Parol e board nmenbers who want to grant parol e rel ease upon
evi dence of prisoner rehabilitation are likely to find thensel ves
stymed by the current status of rehabilitative opﬁortunities
within their state's prisons. Rapidcfopulation gromh, with its
drain on space and budgets, has robbed many prison systems of the
ability to offer nmuch in the way of treatnent, education, or
training for the inmates who need or want it.
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Prisoners can wait years to get into specialized treatment prograns
in many states.

An additional burden on boards which place prinmary enphasis
on rehabilitation is the need to establish some certainty about the
connection between the behavior used as evidence of change, program
participation for exanple, and long term behavior change in‘the
conmunity. Such certainty may be difficult to get.

Just Deserts

Unli ke any judge, or even all the, judges in one county or
court circuit, the parole board sees the cases of all the robbers,
all the burglars, all the rapists, and so on that conme into the
state's prison system Wth this unique perspective, parole boards
are in a position to conpare cases, to determne a "typical" length
of stay for simlarly situated offenders, and to conpéensate for the
uneven handling of 'simlar cases by different judges across a
state. This process of "evening out" the treatnent of offenders,
of requiring themto serve a typical amunt of prison time for
their offenses before release, is a conmon inpulse for parole
boar ds. It also inplies that aggravated or worse cases should
serve nore time than the typical or average anount, and mtigated
cases less tine.

This perspective, often called a just deserts framework, views
prison primarily as a punishnent for the crime conmtted. The tinme
to be served, therefore, should be a function of the seriousness
of the crime and the cul pability of the offender. The information
required for the decision Wl pertain to these itens: Exactly
what happened when the crine occurred: who was hurt: what was the
val ue of any loss or damage: was the victim particularly vul ner-
able: what was this inmate's involvenent in the crine: what was
hi s/ her state of mnd at the time, and so on.

| ncapacitation

| ncapacitation is a nore recent expression of parole's
traditional concern with preserving public safety. It is unlike
a rehabilitative orientation which views prison as offering an
0ﬁportunity for change and parole as a reward and recognition for
t hat An 1 ncapacitative approach to parole views prison as a way
of keeping dangerous offenders out of the community, and parole as

a screen through which only the relatively safe ones can be re-
turned to it.

Parol e rel ease decisions nade from this perspective are
necessarily dependent on the paroling authority's ability to
predict inmate behavior if rel eased. That prediction has two
parts: First, what are the chances that this individual wll
commt a new crime or crines (the risk), and second, what |evel _of
harmis the crime likely to entail if conmitted (the stakes). The
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board's predictive ability will be greatly enhanced if they make
use of research that can help themto identify the indicators of
risk and stakes anong their state's inmate popul ati on.

Many boards who take this approach are turning to risk pre-
diction tools to guide their decisionmaking. Such instruments have
many advantages, and those are examned in nore detail in the next
section. It is worth noting here that devices of this type provide
parol e boards with an explainable basis for their decisions. As
corrections issues grow nore politicized, aroling authorities
|ncrea5|ngl¥ are called upon to explain or defend their decisions.
Law suits fromvictins (or their survivors) of parolee crineg,
brought agai nst the parole board or its individual nenbers, have
added to the pressure. Wile the decisions in nbst of these suits
have upheld the immunity of parole boards fromliability for pa-
rol ee behavior, some state courts have begun picking holes in that
I muni ty. In an Arizona case in 1977, Gimmv. Arizona Board of
Pardons and Paroles, the state Suprene Court found that the Board
was |iable if the release was "reckless or grossly or clearly
negligent.+ The use of a. research-based decision tool certainly
can offer boards a consistent rationale for their actions in this

ar ea.

Deterrence

Al though nore typically associated with sentencing decisions,
parol e boards can also be noved to make rel ease decisions based on
general or specific deterrence. In the latter case, boards may
want to nmake a prison stay |long enough to teach either the first-
time or the repeat offender a |lesson. The hope is that a nore
severe response this tinme will keep this particular offender from
reof fending. General deterrence is perhaps the nore comonly ar-

ticulated of the two:  "pronoting a respect for the law' is a
typi cal phrase in the mssion statements of parole boards. |n a
gl ven case that concern nay be expressed in the question: [f we

release this offender at this point, wll the length of his or her
incarceration be so short as to undermne respect for the |aw by
the non-offending public?

The challenge for parole boards wanting to use either genera
or specific deterrence as a goal of their decisionmaking is to cone
up with a nmethod for determning what is "enough tine" to teach
el ther the individual or the general public to respect the |aw.

Rei nforce Institutional Adjustnent

There is a long tradition in parole of boards' using their
power to release to support the orderly operation of corrections
Institutions. Citations for msconducts while in prison are fre-
quently part of an inmate's "parol e package" for consideration by
the board. For those who value this as a criteria, good behavi or
is seldom grounds for granting parole, but nisconduct nmay be
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grounds for denying it. As discussed earlier, the weight a board
chooses to give institutional conduct may be influenced by what
other options, |ike good tine,--are available in the systemto
reward or punish prison behavior.

|f a parole board does decide to use institutional behavior
as a criteria, nenbers may want to establish policies as to the
nature and the time frame of msconducts that will be considered
in the parol e decision.

QG her Considerations in Decisionnaking

~ Al'though the purpose or goals described above are the nmjor
phi | osophi cal and pragmatic bases of parole decisions, there are
gthep factors that nmay to a | esser extent influence the board's
eci si ons.

e Public reaction. Sonme cases, perhaps because of the high
profile or particular vulnerability of the crinme victimor the
circunstances of the offense, are bound to be subject to an unusua
amount of public scrutiny. It is probably inpossible for any
parol e board to be inmmune to the pressure of public opinion in such
cases. It may be hel pful for a board to have devel oped sone
principles or policies about how it will handle these types of
cases. A full discussion of the issues, separate fromthe actua
case decisions, may permt nenbers to articulate nore freely their
positions, feelings, and fears in relation to them and may avoid
deci si ons based on unexam ned individual assunptions and val ues.

e The intent of the sentencing jud?e. As discussed in Chapter 2,
sone judges include a statenment of intent, including |ength of
incarceration, as part of the court record acconpanying the
of fender to prison. Sone boards have an explicit policy about the
priority or weight to be given to the judge's w shes. As with al
other decision factors, a full discussion and the devel opnent of
policy in this regard can nmake the board' s decisions nore
consi stent and expl ai nabl e.

STRUCTURI NG THE RELEASE DECI SI ON

It is not feasible for a parole board to neet all of these
goals, nor take account of all of these considerations, inits
rel ease deci si onmaki ng. Anong ot her things, many of them are
contradictory. Yet the legislation creating parole in many states
lists all of these and nore as decision factors to be used by the
parol e board. Agencies and constituencies, including those
described in the preceding chapter, have interests or val ues that
they want to see preserved or addressed in the parole process.
These groups or individuals have often not hesitated to share their
views. In addition, of course, each parole board nmenber brings his
or her own goals and values to the board's decisions. As a result,
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i ndi vidual cases may be decided Ey different criteria depending on
the case, the timing, or the board menmbers hearing it. It is small
wonder, then, that critics have decried the inconsistency and
seem ng caprici ousness of parol e decisionmaking. In fact, boards
by and | arge have not acted in an arbitrary manner, rather they
have often tried to achieve too nmuch and to be responsive to too
many through their decisions.

More recently, the growh of correctional populations, wth
its increased parole hearing |oad and expedited rel eases, and the
public's demand for greater accountability have added to the
pressure on parole boards to make explicit their policies for
deci si onmaki ng. Paroling authorities, |ike other policynakers,
have historically been reluctant to set limts on their discretion,
either as a body or as individuals. The past twenty years, how
ever, have produced changes in our notion of sound correctiona
pol i cymaki ng.  Anmong those changes is an increasing acceptance of
the need for policy-driven rather than case-by-case deci si onnaki ng.

Gven the criticisns of parole for arbitrary and unexpl ai nabl e
decisions, the threats to its existence, and the burdens it is
cal l ed upon to shoulder, policy-driven decisionnmaking offers parole

many advantages. In 1986, the National Institute of Corrections
made available a program of technical assistance on_structured
deci sionmaking to paroling authorities.- From NIC s ongoi ng

contacts with boards across the country, the agency saw a nunber
of problens and needs that this approach to decisionmaki ng m ght
hel p to address. The resulting work by that project confirned
NIC s initial assessnent of the field. Anbong the nost common needs
identified were:

e to provide clearer guidance to hearing exam ners who conduct
hearings and make rel ease decisions or reconmmendati ons:

to enable the board to explain its decisions to other governnent
officials and agencies, to the public, and to inmates,;

e to enhance the efficiency of decisionnmaking as hearing case-
| oads have increased by standardizing the information used:

to increase the consistency of decisions;

to predict nore effectively success on parole;

e to have better and nore consistent information with which to
make increasingly difficult decisions;

o« to provide nore effective gyidance to field officers on parole
conditions and supervision

No doubt other boards woul d have different or additional needs.
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What is structured Decisionnaking?

~_The increased acceptance of structured decisionmaking in
crimnal justice has produced nmany variations in the formand use
of the structure: sentencing guidelines, probation casel oad
classification schemes, risk prediction instruments for all Kkinds
of purposes, bail guidelines, and so on. In parole, the nost
common reference is to guidelines. In practice, however, that term
is used to describe many different approaches to deC|5|onnak|n%,
froman unweighted list of factors or itenms of information to be
taken into account by the parole board, to Oregon's decision matrix
whi ch specifies a range for each inmate's term of incarceration

Structured deci sionnmaking refers to the nmaking of individual
case decisions in accordance wth explicit goals and policies
determned by the larger, policymaking body -- in this case, a
parol e board or parole advisory body. The NI C Parole Technica
Assi stance Project, described above, identified seven character-
Istics of structured decisionnaking:

e Explicitly stated goals for decisionnmaking practices (e.g.
Lust deserts, rehabilitation, risk managenment, etc.).  For nost
oards this is probably the nost difficult task: sorting through
all the different purposes and values brought by i ndividual
menbers, contained in the board's enabling I|egislation, or
perceived as critical by other agencies, and choosing those that
will drive the decisions of this board.

e Explicit, witten policy covering topics such as rel ease,
offender eligibility for parole, setting terns, conditions of
parol e rel ease, or supervision |evels. The policies that wll
govern the practices and operation of parole wll vary according
to the goal or goals the board has sel ected. Each one can have
quite distinct inplications for the way parole's functions wll be
carried out. Choosing goals is, in part, a process of ansmering
the question: \Wat do we want to achieve through this decision”
Creating the policies that acconpany theminvolves asking: How can
we best assure that our decisions do achieve our goal s?

e Explicit decisionnmaking tools (e.g., rating sheets, risk
predi ction devices). Decisionnaking tool's interpret overall policy
for individual case decisions. They help to organize and system
atize the informati on needed for t%e decision, pulling fromthe
hundreds of itens of information typically avail able on each case
only those that have a direct bearing on the decision. As hearing
dockets increase and the pressure of prison crowding brings nore
difficult decisions to the board, decision tools can expedite the
deci si onmaki ng process. Furthernore, in expediting the process,
the board can actually enhance both its fairness and its
effectiveness, because the information used is uniform across
cases.
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e Revocation policy. Revocation is the other rel ease decision
made by parole boards: the decision to revoke release and return
a paroYee to prison. Because revocation involves an offender who
is at liberty, though under parole supervision, the decisionmaking
process must neet hi gher due process standards. Revocation prac-
tices also have a direct inpact on prison Pppulations and sone
boards may experience pressure from corrections departnments to
avoid return whenever possible. Such pressure is often countered
by the need fromfield staff for neans by which to enforce parole
conditions. Explicit revocation policies can assist the board to
balﬁnce these pressures Wwhile maintaining consistent goals for
parol e.

e Explicit rules for overriding policy. As inportant as it is to
articulate policies for decisionnaking, it is just as critical to
have agreed-upon rules for-those cases in which those policies do
not seem appropriate. A boar- mght choose categories of cases,
for example, to exenpt from standard policy, or attributes of cases
for which overrides are acceptable. The key, however, is to make
those rules as explicit as the original policy.

e Tracking systens to docunent conpliance with policy. Tracking
systems provide feedback to the board on how well its policies are
wor ki ng for the decisionnmakers who are supposed to be using them

Wth a nonitoring mechanismin place, the board can determ ne how
often individuals are overriding policies, in what direction, and
to what extent. Substantial deviation by a nunmber of board menbers
may nean that the board's stated goals do not have the support of

the entire board: that those goals or the resultant policies are
m sunderstood, or that the population for which the policies were
devi sed has changed.

e Mechanismfor systematic revision of policy. Feedback nechan-
isns are only worthwhile if the board is_mﬁl_in? and able to use
the information thus generated. That is likely to entail the
dedi cation of board time at regular intervals to review policies
and practices.

As discussed earlier, the formthat structured decisionnmaking
takes varies anong the jurisdictions that have chosen to use it.
So too does the extent to which parole boards neet all seven of the

j ust described characteristics. It is beyond the scope of this
andbook to delineate and define all of the forms now in use across
t he counter. There are, however, sone comon issues related to

them that bear further discussion.
Ti ne

The keystone of a structured decisionmaking approach is the
achi evemrent of consensus by parole board nenbers on the goals of
their parole decisions. Arriving at a consensus and using it to
create policies takes time. In the often harried schedul es of nost
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boards, tinme is a precious connDditK and bl ocks of it may be hard
to find. The risk of not spending the time that this work requires
is that the outcomes will not have the full support or understand-
in? of board nenbers. The result can-be policies that are never
fully inplemented or are frequently ignored or overridden.

Past Practice

As parol e boards have devel oped decision tools, sone have
chosen to base their future decisionmaking on past board practice.
These boards have asked researchers to exam ne and nodel statis-
tically earlier decisions in order to identify the factors which
have nost heavily determned decision outcones. These factors are
cpgified in arating sheet, matrix, or some other type of decision
ai d.

Decision tools of this type are called descriptive instru-
ments. They describe past practice. The process of creating them
by- passes the current board' s determning a goal or goals for its
decisions in the way discussed above. |n contrast, decision tools
or instrunents that reflect the board s choice of goals are nor-
mative: They are designed to guide decisions to achieve a specific
desired outcone.

R sk Prediction

Prediction is an essential elenment of any crimnal justice
decision that has as its goal the prevention of future crim nal
activity. That prediction may be made intuitively, out of the
experience of the decisionnmakers, or objectively, on the basis of
an enpirically-based rating system

_ For any paroling authority that has chosen incapacitation as
its chief crinme control strategy, risk prediction is a central
concern. These parole boards seek to use their release, supervi-
sion, and revocation decisions to restrain or restrict the abil-
ity of offenders to commt new crines. |n this effort, risk pre-
diction is the neans by which a board distinguishes of fenders'
|i kel ihood of reoffending. It is a method for sorting parol ees and
mpuLd-be parolees, in this case by a prediction of their individua
risk.

On a policy level, risk prediction provides paroling author-
ities with the information they need to conduct the business of
their agency. If a ﬁarole board has the capacity to distinguish
of fenders by the risk they potentially represent, the board can
make policy choices on how to respond differentially to them l t
enabl es the board to nmake the best use of available resources to
achieve its stated objective. Those policy choices include:
first, what kinds and levels of risk are acceptable to the board
interns of releasing inmates on parole: second, in order to manage
the degrees of risk represented by those released, what conditions
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of parole are appropriate, and what types of services and |evels
of supervision are required in the field: and third, how can the
board nost effectively enforce parole conditions and supervision
for different types of parol ees. These policy choices will, of
course, dictate other decisions on issues ranging fromstaffing
patterns to information flow.

As noted earlier, risk prediction can be made intuitively, out
of experience, or objectively, on the basis of enpirical analysis.
The state of the art in the study of human deci sionmaking is
convincing in its evidence of the predictive superiority of
statistically derived instrunents over intuitive judgnents." For
a board choosing a policy goal of incapacitation, the accunul ated
experience of crimnal justice decisionnmakers argues strongly for
the use of these instrunments in the parole process.

The construction of risk prediction instrunents involves nan
t echni cal issues. In the hands of trained personnel, researc
staff, an outside consultant, or a conbination thereof, these tasks
are straightforward and should present no difficulties. A ful
di scussi gn of those technical issues is beyond the scope of this
handbook. There are, however, policy paraneters to this work
whi ch the board itself mnust engage, including:

e A specific definition of the behavior or behaviors to be pre-
dicted. Researchers need guidance fromthe board on its concerns.
Success on parole, for exanple, can nean very different things,
from no new felony convictions to cooperation with the supervisin?
agent. The agency as a whole needs to know what the criterion o
success is.

e An acceptable level of error. Because no instrunent is 100%
accurate, the parole board will want information on the expected
error rate of the instrunent, and on the nature of those errors.

Predi ctions can be inaccurate in one of two ways: false negatives,

t hose who are expected to "succeed"” who do not, and fal se posi-
tives, those who are predicted to fail who do not, or would not if

rel ease had been granted. The inplications for each type of error
are quite different. It is up to the board to explore these im
plications and to agree on error rates in each category that are
accept abl e.

e The choice of predictor variables or factors. Researchers nay
find individual characteristics that are predictive but that the
board finds unacceptable for ethical or other reasons: race and sex
are two exanples. The board and its research team should approach
this task together.
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PAROLE RELEASE HEARI NG

Schedul i ng

The schedul ing of parole hearings wilvary with the eIi%i-
bility requirenents, parole purposes, and decision practices of the
jurisdiction. Wiere prisoners nust by |aw serve sone portion of
the prison term before becomng eligible for parole, the hearing
has traditionally been conducted a nonth or so before the actual
eligibility date. In jurisdictions where the board has the dis-
cretion to set eligibility dates, nost have determned a percentage
of the full term which nmust be served before an inmate is eligible
for parole. The practice here also has been to conduct hearings
a nmonth or so before that eligibility date.

This traditional practice of scheduling rel ease hearings so
close to eligibility has its basis in the original rehabilitative
intent of parole and incarceration. The board wanted as much tinme
as possible to observe a prisoner's progress in prison and to judge
the success of his or her rehabilitation. This practice is chang-
ing in many jurisdictions for a nunber of reasons. The press of
i ncreased hearings |oads and the demand for prison beds have caused
sone boards to initiate hearings earlier in prisoners@terns. This
permts nore adequate preparation time for each case and the tinely
rel ease of inmates once parole is granted. In sone states, the
shift in enphasis fromrehabilitation to an incapacitative or a
just deserts purpose has obviated the need to hold hearings |ate
in the prisoners' ternms: Boards usually have the information they
need for decisionmaking well in advance of the eligibility date.

This latter change is nost obvious in those states which by
| aw or by policy have inplenented parole guidelines. In states
like Oregon and Ceorgia, the guidelines permt the parole board to
establish a presunptive termof incarceration and a tentative
rel ease date. This information is given to inmates soon after
their adm ssion to prison, along with the factors which may change
that presunption

The Conduct of Hearings

The procedures of release hearings differ fromstate to state.
In sone jurisdictions, the full board conducts hearings: in others,
it is a panel of two or three nenbers, a hearing officer, or a
conbi nation of nenbers and hearing officers.

For those states which use hearing officers or hearing
exanm ners, their role can be either to make rel ease deci sions or
to recomend appropriate decisions to board nenbers. The use of
heari ng exam ners as deci sionmakers is nbst conmon in states with
| arge prisoner populations: Texas, California, and Pennsylvani a,
for exanple. In either case, the hearing officers have a vital
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function in parole operations and it is inportant that the board
provide themwith clear policies by which to carry out their
responsibilities.

The rel ease hearing itself is usually informal: parole hear-
ings are not adversary proceedings. A common practice Is to
circulate the files of prisoners scheduled for hearings anong nmem
bers of the hearing body a few days before the hearing. One menber
typically takes responsibility for reviewing the case information
presenting the case to other nenbers, and conducting the interview.
Mbst states ﬁern1t the inmate to have an attorney present at the
hearing, although his or her role naﬁ be limted to assisting the
prisoner to present information to the panel. Nearly all states
permt the inmate to submt letters and documents in support of his
or her case and to make a statenent.

Li ke so many other aspects of the parole process, the release
heari ng has been the subject of w despread |egislative action
and/ or "board policy change in recent years. Mst of these changes
have been aimed at naking the hearing, and the decision which re-
sults, nore public and the decisionmakers nore accountable. At
| east nine states have passed laws requiring the paroling authority
to notify victims (or their survivors) of scheduled parole hear-
i ngs. Many other states have internal policies requiring noti-
fication. In nost of these jurisdictions, victiminput is sought
via witten statements, but, in a few states, the victimcan par-
ticipate in the hearing itself. Some states, by legislation or
policy, also require the notification of the judge, prosecutor, and
any l'aw enforcenent agency involved with. the case, and solicit
their cooments. Although there is no conclusion to be drawn yet
on the effect of these changes on deci sion outcones, they are
certain to make parole hearings less infornmal than they once were.

At the conclusion of the hearing, the prisoner is typically
asked to leave the room while the case is discussed and a decision
i s made. In some states the prisoner is immediately inforned of
the decision and the reasons for it. (Ohers delay notification:
the prisoner is informed of the outconme by an institutiona
counselor or by letter.

If parole is denied, a rehearing date is set according to a
schedul e established by statute or by board policy. Many parole
boards permit prisoners to appeal parole decisions; review may
consist of case file review or a new hearing

Due Process Consi derations

The question of whether prisoners have a due process claim at
rel ease hearings has been raised repeatedly since the Suprene
Court's decisions concerning parole revocation. Two cases deci@gd
by the Suprene Court have established the limts of that claim
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In the first case, Geenholtz v. Inmates of the Nebraska Pena
and Correctional Conplex, 442 U.S. 1 (1979), prisoners petitioned
the Court to extend due process protections to the parole grant
hearing. They made two argunents: First, that the existence of
a parole systemcreates a protectable interest: this argunment was
based largely on Murissey v. Brewer, which established such an
interest in parole revocation proceedings. Second, the prisoners
clained that the specific |anguage of the Nebraska parole statute

rovides that the board "shall" parole prisoners at first eligi-
ility unless the board determnes that release should be deferred
because of one or nore of four listed factors (substantial risk of
nonconformty to parole conditions: release would depreciate the
seriousness of crime or pronote disrespect for |law, release would
undermne institutional discipline; continued stay would enhance
| ater capacity to lead a law abiding life).

The Court rejected the first claimon the basis of the "cru-
cial distinction" between the liberty interests of a parolee who
stands to lose his or her liberty through revocation, and the
desired liberty of a prisoner anticipating parole rel ease. The
Court further noted that part of the revocation decision is fac-

tual; it is a determnation of whether a violation of parole has
occurred. Parol e release, in the eyes of the Suprenme Court, is not
a purely factual decision. It is based on "an amal gam of el enents,

some of which are factual but many of which are purely subjective
appraisals..."

Al though the Court in Geenholtz established that there is no
constitutional right to parole release, the Court did find that the
| anguage of the Nebraska parole statute created a protectable
expectation of parole: that is, the use of the words "shall order
his release unless.." gave prisoners certain due process rights to
which they were not otherwi se entitled.

This-finding was further anplified by the court in the 1987
case, Mntana Board of Pardons v. Allen, 41 CL 32581 (1987). Here
also, the Court determned that the | anguage of the Mntana stat-
ute, "the board ghall release on parole..." created the expecta-
tion that parole would be granted "when" certain criteria were net.

The inplications of Greenholtz and Allen for parole board
practice pertain to the determnation by the board that individual
prisoners do or do not neet the statutorily-defined criteria for
rerease when the | aw connects those criteria to an expectation of
rel ease.
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PAROLE RELEASE

Pl ease conplete the followi ng questions in as much detail as
necessary to provide new board nmenbers with an understandi ng of
parol e rel ease hearings.

3.

PAROLE ELIGBILITY
1.

Summarize the statutory requirements for parole eligibility,
i ncluding mandatory m ninmum terns.

Does the parole board have the authority to override |egislated
eligibility requirements in exceptional cases? |If so, state
authority and board policy.

Apart fromstatutory requirenents, what are the board's policies
on parole eligibility?

How is parole eligibility determned if a prisoner is serving
consecutive sentences?
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5. Are any categories of offenses or offenders excluded from parole
by statute?

6. Are any excluded by board policy?

PAROLE RELEASE DECI SI ONMAKI NG

1. What is the primary goal of the board' s rel ease decisions?

2. How was that determ ned? Wen?

3. What factors does the board typically consider when naking
rel ease decisions?

4, Are these factors structured in a formal way?
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10.

How were those factors chosen, and by whon?

How much discretion do menbers have in using those factors?

If the board's goal is/includes rehabilitation, public safety,
or deterrence, have the decision factors been studied for their
predictive value, or their relationship to the desired goal ?

What information does the board rely on to establish the
presence or absence of the factors?

Who prepares the information?

|f the board uses a risk prediction or risk assessment tool or
scale, how recently was it validated for your state's parole
popul ation?
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11. How does the risk assessnment relate to parole conditions and
field supervision?

12. Does the board have a mechanismfor receiving and review ng
data on the outconmes of their decisions?

HEAR [ RE

1. Describe the hearing schedule and the procedure for docketing
cases.

2. Wo conducts hearings?

3. Is the board required by statute to notify others of the
hearing? |f so, who?

4. Does the board require notification by policy?
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Descri be the usual hearing procedures.

s the victim prosecutor, etc. permtted to testify at the
hearing or to submt testinony? Wiat is the board s policy on
using that testinmony, whether given or submtted?

When and how is the prisoner notified of the decision? Are any
others (e.g., the sentencing court) routinely notified?

Can prisoners appeal a parole decision? |If so, what are the
procedures and criteria for accepting a case for review?

Attach any relevant standard forns.
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PAROLE RESCI SSI ON

Prisoners ordinarily are released on the date set at the
parol e hearing. But the parole board has the authority to rescind
arole, that Is, to cancel or postpone release, during the period
etween the parole grant hearing and the actual rel ease date.

The basis for parole rescission may be a-serious disciplinary
infraction or the receipt by the board of new, pertinent infornma-
tion. Parole rescission is, for exanple, essentially what is
involved in a guidelines system when a presunptive release date is
changed because of institutional m sconduct.

Rescission, |ike other parole decisions affecting parol ees
liberty, raises questions of procedural fairness. The issue has
been addressed by the courts, and all have mandated some procedural
protection. The courts, however, have not always agreed on how
much due process is required.

It is an oversinplification, but not a drastic one, to say
that the courts differ in whether they have applied the standard
of procedural protection offered parolees at revocation hearings
or that offered prisoners at good-tine forfeiture proceedings.

Based on a review of the case |aw, one comentator concl uded:
"On balance, it appears that the standards of revocation are not
applicable to rescission and that disciplinary standards wll
suffice.+ Those standards were set out, by the Supreme Court in
1974 in the Wl ff v. MConnell decision.

That decision, governing institutional disciplinary hearings,
requires witten notice of the alleged violation in sufficent
advance of the hearing (at |east twenty-four hours) to permt the
inmate to present w tnesses and docunentary evidence if it "wll
not be unduly hazardous to institutional safety or correctional
goals," and a witten statenment by the factfinders as to the evi-
dﬁ?ce relied upon and the reasons for the disciplinary action
t aken.

The court specifically did not provide for confrontation or
cross exam nation of witnesses, |leaving that matter "to the sound
di scretion of the officials of state prisons.” Nor did the courts
provi de for assistance of counsel: instead, the court held that
where an inmate is illiterate or the issue is so conplex that the
I nmate requires assistance to present it fully, the staff nmay
designate an inmate or staff nenber to assist the prisoner

Sone states, Massachusetts for exanple, handle rescission
decisions wth the same procedural safeguards as revocation hear-
ings, choosing by policy to acknow edge that prisoners in this
situation may have a different liberty interest than that of
prisoners facing a disciplinary hearing.
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PARCLE RESCI SSI ON
Pl ease conplete the follow ng questions in as nuch detail as
necessary to provide new board menbers wi th an understanding of
parol e rescission.

1. What are the possible bases for rescission?

2. Howis the board notified that a possible basis for rescission
exists in an individual case?

3. What procedures are used to rescind parole? (Summari ze any
pertinent case |aw.)

4, Attach copies of relevant forns.

5. Are there any rules or common practices for establishing a new
relﬁaig date or determning the duration of postponenent of
par ol e~

6. Additional coments:
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PAROLE SUPERVI SI ON

Once rel eased, the parolee is placed under parole supervision.
He or she is assigned to a parole officer or agent and remains in
the community, subject to the conditions specified in the parole
or der. VioYations of those conditions can place a parolee in
jeopardy of revocation and reinprisonnent or some other form of
sanction, depending on the policies and practices of the juris-
diction.

In 38 states, the admnistration of parole field services or
supervision is the responsibility of the corrections departnent
rather than the parole board. This arrangenent has the advantage
of consolidating the supervision of different correctional popu-
lations within one agency, and of making that supervision contin-
uous from prison to the comunity. It does, however, inhibit the
ability of the parole board to nanage the entire parole process and
to ensure a consistent goal or purpose for it.

Al though adm nistration of parole may be placed el sewhere, the
supervi sion of releasees and its purpose are extensions of the

rel ease decisionnmaking of the parole board. Supervision in the
community is the carrying out of the decision goals of the board.
In choosing criteria for release, 1in evaluating prisoners in

relation to those criteria, and in setting parole conditions, the
parol e board is making a judgnent about the appropriateness of
continuing a prisoner's sentence outside of an institution

Whet her their goal is just deserts, rehabilitation, incapacitation,
or deterrence, a major part of the board' s judgment is whether and
how that goal can be nmet in the commnity. The board's authority
to revoke parole is a statement of that |ogic: |f the parol ee
cannot successfully serve his or her tinme in the community, then
the board can return the parolee to prison or order sone other
measures in the community.

As discussed in earlier -chapters, parole boards have, in the
ast, tended to operate without explicit goals and policies about
heir rel ease deci si onmaki ng. It is not surprising, therefore,

that parole officers responsible for field supervision have
operated under many of the sane vague and often contradictory
expectations as parole boards. Field agents have been asked to
act both as protectors of comunity safety through surveillance
activities, and as hel pers charged with assisting i1n the rehabil -
itation and reintegration of parol ees. Because field parole
agencies are large and diffuse operations, typically organized into
regional and sub-regional offices, those expectations can be

differently enphasized fromregion to region or even from officer
to officer.

The pressures for change on field supervision mrror those
experienced by parole boards. The nunmber of people under parole
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or post-rel ease supervision has risen substantially in recent
years: On Decenber 31, 1978, there were 175,711 persons under
supervision jn the states: on the same day in 1985, the nunber
was 277,438 *' -- a 58% increase in seven years. This increase is
a function of both rare prisoners being rel eased each year _onto
supervision (175,490 in 1985, up from 103,000 in 1979)°° °°and
|l onger terns on parole in sonme states. These larger nunbers under
supervi sion coincide, in some jurisdictions, with the presence in
comuni ty casel oads of nore difficult cases: The inadequacy of
institutional resources to neet an escal ating demand for beds may
have resulted in the release to supervision of prisoners who woul d
not have net earlier standards for release. Agency budgets have

often not kept up with these changes in the nunber and types of
cases in the community.

Field supervision is no longer inmmune to the politicization
of crime and corrections issues, and to public and policynmaker
demands for ?reater accountability. Responsibility for the success
or failure of those on release is increasingly viewed as shared b
both the releasing and the supervising authorities. As part o
that shared accountability, supervision agencies are being called
upon to explain the content of their supervisory practices, how the
content was deternmined, and its relevance to ‘the characteristics
of the popul ati on under supervision

Because of the role supervision plays in carrying out the
intent of the release decision, it is appropriate that the paroling
authority participate in decisions concernin? supervi sion content.
Regar dl ess of where admnistrative responsibility is placed, parole
boards have an obligation to nake clear the basis on which they are
maki ng rel ease decisions and the inplications of that for supervi-
sion and revocation policies.

This is nost obvious, perhaps, in the case of boards that are

using an incapacitative, risk-driven decision franmework. If a

parole board is using its releasing authority to control the risk

that offenders represent or may represent in the comunity, then

the board has to take into account the kind of control the parolee

wi |l be under when released. The decision to grant parole in in-
0

di vidual cases may be dependent on the |evel control that wll
be avail abl e.

_ For a board with a rehabilitative orientation, the concern
wll be with the services and treatnent the board believes are
necessary for particular individuals in order to grant release.

These are obvious exanples that illustrate sone of the issues
in this area. There are nany others. Among the nore inportant is
the relationship between the content of supervision and revocation
Bolicy. The issue is nost likely to be raised by the inposition

parol e agents of conditions or restrictions on a parolee that
the board did not direct. The conditions may not be relevant, in
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the board's view, to its release intent. A problem may arise if

the agent or agency wants the parol ee revoked for not conplying
with those conditions or restrictions.

The need for consistency between the releasing and the su-
pervising authorities on the purposes and policies of supervision
is becomng nore urgent. |In the face of nounting pressure to op-
erate nore efficiently and effectively, many supervision agencies
are acting to introduce new nmet hods of screening parolees and new
measures to supervise them These devel opnents are conparable to
t hose undertaken by parole boards in their decisionmaking practices
in response to simlar pressures. These efforts can only be
strengthened by their coordination.

The adm nistrative separation of parole functions does not
have to hinder their organization around a common parol e purpose.
In order to achieve this, however, the parole board has first to
clarify their own decisionmaking goals: the inplications of those
for supervision practices; the purpose and neaning of their parole
conditions: the discretion they expect parole agents to use in the
enforcement of those conditions; the inportance they give to
different types of violations, and the circunstances under which
they will consider a revocation. Following their own agreenents
on those issues, the board nust take responsibility for estab-
i shing and naintaining close contact with the supervision agenc%.
That contact should include an openness to the experience of the
field agency and a willingness to incorporate that learning into
the board's policies and practices. |n many respects, a paroling
authoritr's approach to working with the supervision agency can be
conparable to its work with the courts and other agencies: to seek
i ncreased cooperation and collaboration in the pursuit of common
policy aims.

PARCLE CONDI TI ONS

Virtually ever paroling authority has responsibility for
establishing post-release conditions. At a mninum these condi-
tions formthe standards of behavi or expected of those rel eased
until the expiration of the supervision term

Mbst parol e boards have-a set of standard conditions that are
inPosed uniformy on rel eased prisoners. Qther conditions, so-
called "special" conditions, are added as individual cases warrant.
The nunber and scope of standard conditions vary considerably from
state to state.

As parole boards are acting to tighten and nake explicit their
criteria for release decisions, many are turning their attention
to the standard conditions they inpose to nmake certain that they
reflect the same policy goals. Boards in the past have used | on
lists of conditions intended to define a very narrow range o
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permtted behavior for those on release. Increasingly, boards are
paring away at those lists, removing those conditions not directly
related to their policy ains. A not uncommon group of conditions,
for exanple, pertain to the parolee's obtaining his or her offi-
cer‘s "counsel and perm ssion” to marry or divorce: another re-
quires parolees to stay out of establishments where "intoxicants”
are sold or used. Such specifications nay be appropriate for some
rel easees, depending on the board' s purpose and the individual‘s
crimnal history, but they probably are not necessary for all.

In reviewi ng standard conditions, paroling authorities are
al so responding to field agent concerns. about enforcenent. As
casel oads grow and agent accountability for parolee behavior is
hei ghtened, field officers are understandably interested in
limting and channeling their efforts to those areas of behavior
that are denonstrably connected to the overall intent of their
supervi si on

Extraneous or outdated parole conditions can place field
officers in the position of having to make their own choi ces about
enf or cenent . Sel ective enforcenent, dependent on the discretion
of individual officers4 can produce both ineffective and unfairly
di sparate supervision.”™ A board that is unclear about its reasons
for inposing even the nost carefully chosen conditions can produce
the sane situation.

THE CONTENT OF SUPERVI SI ON

A prisoner released to the conmmunity, whether on parole or
post -rel ease supervision, is still serving his or her sentence.
The officers charged with supervising the sentence conpletion have
two chief tasks. The first is to oversee the releasee's neeting
or conpleting of the release conditions specified by the paroling
aut hority. The second is to ensure that he or she leads a | aw
abiding life in the comunity. The actual practices used in
carrying out these tasks will depend on a nunber of things, in-
cluding the scope of the conditions, the sanctioning goals of the
board, and the prevailing orientation and standards of those
appjnistering the supervision, including the individual parole
of ficer.

The standard practices of parole supervision include office
visits, schedul ed and unannounced hone visits, calls or visits to
enpl oyers and famly nenbers, spot checks of "han?-outs" (street
corners, bars, or other places), urine screenings for alcohol and
drugs, and calls or visits to prograns in which the parolee is
supposed to be participating.

~ The classic (and much witten-about) dilemma facing parole
officers is the extent to which they play a | aw enforcenent role
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versus a social work role. The problens facing an ex-prisoner upon
rel ease are overwhelmng. Mst are given a Set of street clothes,
a small amount of noney, and instructions to report to a parole

of ficer. After years in a tightly reginmented and physically
restricted setting, a parolee can find the supposed freedom of the
streets daunting. Fi ndi ng and holding a job, resumng famly

rel ati onships, the ready availability of alcohol and drugs, and the
pull of old friendships (the resunption of which nmay be forbidden
py the parole agreement) can represent incredible difficulties to
the rel easee. A parole officer charged with ensuring that this
individual leads a "lawabiding life" can scarcely overlook these
problens. VWile the officer is working-to help the parolee wth
these and other adjustnents, he or she is also expected to be
| ooking for violations of parole conditions or the law. The nore
extensive or stringent the conditions, the greater the role
conflict the officer is likely to experience.

This role conflict is probably nost acute in agencies that do
not have clear policy guidelines on the intent of supervision and
how that intent is to be carried out. Wile nost do have m ni mum
standards for officer-parolee contacts, that is, how often and
where they are to take place, in the absence of explicit goals for
the overall supervision the individual officer or unit is left to
make their own choices. If, for exanple, an officer defines his
or her function as incapacitating parolees, restricting their
ability to conmt rule or law violations, then that officer may
choose to spend a lot of time in the field, doing spot checks at
home and on the job, and asking for frequent urine screenings. The
"hel ping" role may be limted to those services which are essenti al
to keeping the individual straight. An officer with a nore re-
habilitative approach may spend nore time in the office devel oping
contacts with social service, counseling, enploynment, and education
agencies: hel ping parolees to get these services; and performng
counseling and casework services for his or her clients. Many
of ficers, however, try to incorporate elenents of both approaches
in their work.

Constraints on Supervision Practice

The ability of parole officers to carry out their respon-
sibé“ities, however those are defined, is hanpered by a nunber of
probl ens.

e Caseload. Defining an ideal or an appropriate nunber of cases
that any one officer should be supervising is probably inpossible:
It depends on the goal of the supervision, the expectations of the
agency, and the types of cases in the casel oad. In jurisdictions
mﬁere casel oads have grown to over a hundred per officer, however

t he sheer nunber of cases precludes anything but superficial,
i nfrequent contact. In the face of these kinds of workl oads,
agencies or their officers are forced to give virtually no
supervision to sone parolees in order to give any to others.
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e Comunity resources. Oten the parole board s conditions, or
the officer's assessment oOf what an individual needs call for
treatnent or specialized services that are sinply not available
in his or her comunity, that are available but lack the space for
more clients, or that refuse services to ex-prisoners. The parolee
may have to do without needed services, and the officer is hanpered
in his or her ability to assist those under supervision. The

officer may resort to trying to provide sonme version of those
services himor herself.

n LN rvision Pr r n nten
As nentioned earlier, supervision procedures are changing in

response to the conbined pressure of increasing nunbers, public
demand for nore accountability, and, in some states, nore difficult

cases. Lawsuits that seek damages for the victinms of parolee
crime, citing inproper or negligent supervision, are being brought
with increasing frequency..' e threat to abolish parole, discussed

earlier, affects those charged with parole supervision as well.

e Caseload classification. Traditionally, the assignnment of
parolees to parole officers has been driven by a variety of agency
needs, including equalizing officer workloads, using the particular
skills of sone officers wth specialized popul ati ons, or central -
izing the supervision of releasees in a particular area or neigh-
borhood. The day to day content of the supervision is left to the
best judgenent of the individual officer, or is based on uniform
standards for all cases.”

Casel oad classification is ained at organizing an agency's
supervi sion resources around the achi evenent of specific super-
vi sion goal s. The goals are the basis for defining criteria by
whi ch parol ees are distinguished and placed in supervision cate-

ories. The nmost commonly used criteria include: risk of reof-
ending, need for services, risk of violent behavior, or a com
bination of these. Wiile these criteria indicate a strong orien-
tation toward an incapacitative purpose, classification systens can
be designed to neet other goals as well.

The actual process of categorizing rel easees according to
criteria is only the first part of a classification system O
equal inportance is the definition of efficient and effective
supervi sion for each category. Because such systens are policy-
driven, parole agencies can specify the content of supervision that
is both sufficient and appropriate for each group of parol ees.

Casel oad classification has parallels in other parts of the
crimnal justice system Parol e classification schenes seek to
structure discretion, reduce disparity, make decisionmakers nore
accountable, and the process (in this case, supervision) nore
efficient and effective.
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o | nt ensi ve supervi si on. | nt ensi ve supervision parole (1SP)
refers to a wde variety of special prograns designed to place nore
restrictions on parolee behavior, and/or to require parolees to
engage in specific activities (community service PrOJects or
mandat ory treatment prograns, for exanple). ISP typically involves
the inposition of a curfew, increased officer-parolee contact
(usual l'y several times a week or even daily), and frequent screen-
ings for drug and al cohol use. These prograns can be part of a
general caseload classification scheme, used for the highest risk
parol ees, for exanple, or they can be free-standing, targeted for
speci fic groups. Sonme jurisdictions are using ISP prograns in
conjunction with short-termincarceration. In New Jersey and
Tennessee, for exanple, the individual applies for a formof early
rel ease: if accepted, he or she is placed on ISP

Li ke any other form or condition of post-release supervision,
| SP shoul d be guided by the policy goals of the rel easing author-
ity, and its conponents carefully related to those goals. There
has been a disturbing trend anong sone prograns, especially in the
probation area, to sinply add on nore and nore conditions and
restrictions. Such "add-ons" can create inpossible situations for
parol ees, who are then violated and returned to prison."

e House arrest and electronic monitoring. Electronic nonitoring
uses a tel ephone and a conputer to ensure and enforce house arrest.
A variety of active and passive signaling systens can keep parole
ofLig”auf I nforned about whether or not a parolee is at hone when
schedul ed.

As with intensive supervision, electronically-nmonitored house
arrest can be used with a classification systemor on its own. It
has been nore widely inplenmented as part of probation sentences,
but the paroling authorities in some jurisdictions are experi-
menting wth it In conjunction with early release efforts, or to
enabl e the release of prisoners deened at high risk.

El ectronically nonitored house arrest raises concerns about
the limts of possible intrusion into the lives of releasees. In
an era when parole remains under threat of abolition, and the crine
control ability of parole supervision is questioned, it is tenpting
to seek ever nore restricted forns of control in the community.
However, as one researcher has noted, "If we begin to regard hones
as potentiqL prisons, capacity is, for all practical purposes,
unlimted." As with ISP, any house arrest program should be
constructed in conformance with policy goals, and the popul ation
carefully targeted to avoid unnecessary |evels of intrusiveness and
control. One standard for the use of these and related forns of
control is "when there is substantial reason to believe that its
inposition is imediately, directly, and inportantly related to the
abi ity of an offender.. .to reside satisfactorily in the community
W thout commtting serious crines."
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e Fees for supervision. In a tinme of budget constraints, adm n-
istrators and policymakers alike are looking for ways to add to
revenue. Fees for supervision have the added appeal of forcing
offenders to return to the system sone of what their offending has
cost: Like restitution and conmunity service, fees can be seen as
part of paying one's debt to society.

Agai nst these positive attributes nust be placed the burden
such fees can present to both the parolee and the parole officer.
In the latter case, parole officers are already struggling wth
confusing role expectations. Fee collection can be an additi onal
strain, particularly when the officer is well acquainted with the
other difficulties the rel easees under his supervision are en-
countering, or when nore pressing matters are at issue in the
supervi si on. For the parolee facing the typical obstacles to
enpl oyment that ex-offenders encounter, and with likely famly
support and restitution obligations to neet, fees can be an
unmanageabl e hardship. & Fees may end up being an unenforceabl e
condition of parole.

THE | NTERSTATE COWPACT

Most parol e supervision systens include a nunber of parolees
from other jurisdictions. Under the provisions of the Interstate
Conpact for the Supervision of Parolees and Probationers, a state
may accept parolees fromother states for supervision, or release
prisoners to parole in other jurisdictions. The Conpact was
created in 1937, and has been joined by all 50 states. It is
adm nistered in each state by an official appointed by the
gover nor.

The terns of the Conpact require a supervision systemto
accept a parolee if he or his-famly resides in the state and the
parol ee can find enpl oynent. In all other cases, the receiving
state must agree to the transfer. The parolee, in turn, waives the
right to extradition proceedings to the releasing state.

|f a parol ee accepted under the Conpact violates a condition
of parole, the receiving state conducts the prelimnary revocation
hearing and forwards the report and recommendations to the releas-
ing authority. The parples may be returned to that authority for
revocation proceedings.
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PAROLE SUPERVISION

Pl ease conplete the follow ng in enough detail to acquaint new
board nenbers with parole supervision

1. What agency adm nisters parol e supervision?

l.(a) If supervision is admnistered by another agency, by what

mechani sm does the parole board maintain conmmunication with
it?

2. Who is the director of field services?

3. How are field services organized?

4. Does field services use a caseload classification systen?

4.(a) What criteria does the systemuse to classify parol ees?
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5. Who administers the Interstate Conpact? (Attach copies of
rel evant forns and Conpact rules.)

6. What parole conditions are routinely inposed? List any ad-
ditional, special conditions that may be inposed and attach a
copy of the standard parole agreenent.

7. List and describe any special supervision prograns, including
their goals, and the process by which parolees are chosen for
t hem
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PARCLE REVOCATI ON

Parol e revocation is the decision to return a parolee to
pri son because of a violation of a parole condition. The revoca-
tion process is set in notion by the parole officer. Theoreti -
cally, any violation of parole is grounds for revocation. Because
of their role in initiating revocation proceedings, parole officers
have sone discretion in choosing which violations to overl ook and
which to report.- In nost jurisdictions, however, the parole board
makes the final determ nation on reinprisonment. The Board, there-
fore, either explicitly or inplicitly sets the policy on those
violations which it considers serious enough to warrant revocation.
Explicit policies on this matter are one way that parol|n% aut hor -
ities can establish clear guidance for and direction to those wth
responsibility for supervision. The establishnent of policies on
revocation by the board is consistent with the board' s overal
policymaking role, and enables that body to pursue uniform goals
for the entire parole process.

The due process requirements for revocation hearings have been
establ i shed by the Suprene Court. In so doing, the Court recog-
nized a liberty interest for those already on parole rel ease that
I's distinguishable from those awaiting parole or facing institu-
tional actions. |If the parolee is found guilty of a violation, the
parol e board nakes two determnations: whether to revoke parole
and the duration of the inprisonnment.

REVOCATI ON HEARI NGS

Revocation was the first aspect of parole to be addressed by
the Suprene Court. In 1972, the court handed down the Morrissey
v. Brewer decision (408 U.S. 471), which established a two-stage
process for revocation. The first stage is a prelimnary hearing
to determ ne whether there is probable cause to believe that a

parole violation has occurred. The Court specified that this
determnation "should be nmade by soneone not directly involved in
the case.” Mdst jurisdictions use hearing exam ners, case ana-

| ysts, or sone other board or staff nmenber to conduct these hear-
ings. The hearing is normally held in the field. The parol ee nust
recei ve advance witten notice of the hearing, its purpose, and the
parole violations that are alleged.

At the hearing, the parolee may present |etters, docunents,
and persons with relevant information: wupon his or her request,
i ndi vi dual s who have supplied information adverse to his or her
case are to be nade available for questioning in the parolee's

presence. However, if the hearing officer determ nes that an
i nformant would be subject to harmif identified, he or she need
not be made avail able for cross-exam nation. A summary of the
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hearing is prepared. |f probable cause is found, the parolee is
returned to the institution for the final revocation hearing.

The second stage, the final revocation hearing, is held to
eval uate any contested facts and to determ ne whether. the facts

warrant revocation. This hearing is to be conducted within a
reasonabl e period of tinme, by a "neutral and detached" hearing
body, usually the parole board, or a panel of the board. The

procedures for notice, evidence, and confrontation are substan-
tially the same as those of the prelininaiy heariq?. In addition,
t he evidence agai nst the parol ee nust be disclosed to himor her,
and the hearing body nust prepare a witten statenment of the
evidence relied upon and the reasons for the revocation. Mny
boards have devel oped policies on "a reasonable period of time";
this is typically 30 to 60 days following return to the
institution.

The year following the Murrissey v. Brewer decision, the
Suprene Court decided Gagnon v. Scarpelli (411 U S. 778, 1973).
Thi s case concerns attorney representati on and appoi nt nent of
counsel at revocation hearings. The Court established a case-by-
case nethod for determning whether attorneys should be permtted
or appointed for indigent parolees. The criteria elaborated in the
decision are:

...counsel should be provided in cases where, after being
informed of his right to request counsel, the ...parolee
makes such a request, based on a tinely and col orable claim

i) that he has not commtted the alleged violation... or

ii) that, even if the violation is a matter of public record
or is uncontested, there are sudbstantial reasons which
justified or mtigated the violation and make the revocation
inaPpro riate, and that the reasons are conplex or otherw se
difrficult to develop or present.

The Court directed the decisionnaker to consider also whether the
parol ee appears "capable of speaking effectively for hinmself." If
a request for counsel is denied, the grounds for refusal nust be
succinctly stated in the record.  Some states, as a matter of
ﬁol|gy, provi de counsel for all indigent parolees at revocation
earings.

Since these two decisions, a nunber of courts have explicated
t hese procedural requirenments. One comonly litigated issue is
whet her the Brelininary revocation hearing to determ ne whet her
there is probable cause is required in all cases. It is not.
Parol ees may waive the hearing in a nunber of states, and a review
of case law found that a "a nunmber of courts have held that a
prelimnary hearing is not necessary if tphe parolee has been
charged with or convicted of a new crine." Sone states have
elimnated both revocation hearings upon conviction of a new felony
offense. In 1987, however, the Court of Crimnal Appeals in Texas,
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whi ch had such a policy, overturned a revocation order [nposed
wi thout a hearing as violating the Mrrissey requirenents.

Morrissey requires a tinely hearing. In 1976, the Suprene
Court eased that requirement in Mody v. Dagett, (429 U S. 739) a
case involving a federal parolee convicted of and sentenced for a
new of f ense. A revocation warrant had been issued against the

arolee, but it was not executed. The parolee, inprisoned on the
asis of the new offense, sought to have the revocation cancel ed.
The Court held that revocation need not be decided in this situa-
tion until the intervening sentence had been served. State courts
have varied in their judgnents on the neaning of "tinely." In
states which have policies on tinme limtations between return to
prison and the final hearing,  some courts have found those
mandatory, others discretionary.

THE DECI SI ON TO REVCKE

Al though legally any violation of a parole condition is
adequate grounds for revocation, it is difficult to determ ne how

often revocation is based purely on technical, that is, non-
crimnal, violations. I n some cases, revocation on technical
violations is nmade in lieu of prosecution on a new charge when a
crimnal offense has been commtted. In others, parole is revoked
on technical grounds when an officer suspects crimnal activity,
but there is insufficient evidence for arrest. Prison adm ssion

data will classify these as technical violators. The practice of
revoking parole on the basis of suspected new crimnal conduct has
been criticized because parol ees can be found guilny of the conduct
and inprisoned on the basis of procedures and evidence that woul d
not sustain a conviction in court.

Studi es conducted in the 1970's indicate that revocati ons on
purely technical grounds are typically made, when a pattern of
violations indicate a potential for resunption of crimpal activity
or the parole officer finds the parol ee unmanageabl e.

The escal ati ng denmand for prison beds, and the desire to avoid
rei npri sonnent when the offense or violations would not otherw se
warrant such a sanction, have caused parole officials to seek
intermediate sanctions short of revocation. "Hal f -way back"
prograns, as these are sonetines called, can involve the inposition
of intensive supervision or house arrest, or the placenent of
violators in hal fway houses. These neasures are usually inposed
for a tinme-limted period, after which regular parole is resuned.

In cases where a new felony charge is brought, both the parole
board and the court have jurisdiction. The court can choose to
proceed with the charges, rather than to accept revocation in lieu
of prosecution. The board in this case can al so choose to revoke
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or to hold off on revocation until after conviction and the
imposition of a new sentence

DURATI ON OF REI MPRI SONVENT

If the board decides to revoke parole, it mnmust determ ne how
l ong the parol ee should be reinprisoned. Assuming the parolee has
not been convicted and inprisoned on a new charﬁe, t he sentence on
the original offense provides the framework within which the board

acts. n nost jurisdictions, the parolee may be inprisoned unti
expiration of the original sentence, sonetines dimnished by
previously earned good-tine, sometinmes not. Sone jurisdictions

credit tine spent on supervision before the revocation incident:
others do not credit street time. How nuch of the original ful
termthe board requires to be served is usually a natter of board
policy: The board generally retains the same kind of discretion
it had for the original release. Few boards have devel oped
gui delines to govern duration of reinprisonnent. Li ke rel ease
gui delines, they nake the polic¥ of the board explicit and help
ensure evenhanded deci sions. he U S. Parole mm ssi on, for
exanpl e, provides that ordinarily parolees revoked on the basis of
technical violations will serve up to nine nonths; if the parole
conmi ssi on determ nes that the parol ee engaged in new crim nal
conduct or if a new conviction has occurred, a prison sentence is
cal cul ated under the parol e rel ease guidelines.

If the parolee is prosecuted, convicted, and receives a new
sentence, the court may order that it run concurrently with or that
it follow the original sentence. Sone states require consecutive
sentences for parole violators with new sentences. The board then
must deci de whet her and when to revoke parole, and how to cal cul ate
parole eligibility. Here also, the use of explicit parole guide-
lines by the board can nmake the process nore fair and efficient.
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PAROLE REVOCATI ON

Pl ease conplete the follow ng questions in enough detail to
acquai nt new board nmenbers with revocation procedures.

PREHEARI NG PROCEDURES

1. What violations, if any, are parole officers required to report
to the board? (Attach a copy of the report form)

2. I's a warrant required to detain a parolee for revocation
proceedi ngs? If so, who issues the warrant?

3. |If grrFsted for a new crinme, are parolees eligible for rel ease
on bail?

REVOCATI ON HEARI NGS

1. What is the policy with respect to parol ees suspected of new
crinmes--revocation, prosecution, or both?

2. Who usually conducts prelimnary and final revocation hearings?
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3. Are there circunstances that always require revocation?

REI VPRI SONVENT

1. Wen parolees are returned to prison with a new conviction and
sentence, how is the term calculated if consecutive? If
concurrent?

2. If no new conviction is involved, are there any rules or
gui del i nes governing duration of inprisonnent?
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PAROLE DI SCHARGE

The duration of supervision is normally established by statute.
A common approach is to permt supervision to run fromrel ease
until expiration of the nmaxi mumterm (or the nmaxi mum m nus good-
time credits). In some jurisdictions, particularly those where
parol e rel ease has been abolished, specific periods of supervision
are established for each felony class or for certain categories of
of f enses.

Usual |y there is a statutory provision for early discharge from
supervision. A comon practice is to require that parol ees serve
a one- to two-year, violation-free period. The statute may nerely
aut hori ze discharge, or create a presunption of discharge which the
board nmust overcone to continue supervision in a particular case.
In some jurisdictions, parolees are not formally discharged from
supervi si on. Instead, the parolee is released from "active
supervision"; contact with the parole system nay cease or be
reduced to the barest mninmum but the individual maintains the
| egal status of a parolee until the expiration of the term

Early discharge has been recommended by a variety of authori-
ties. The Conm ssion on Accreditation for Corrections in its
standgrds for parole, for exanple, recomends discharge after one
year.
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PAROLE DI SCHARGE

Pl ease conplete the follow ng questions in enough detail to

acquai nt new board nmenbers with parole discharge.

1.

Summarize the statutory provisions with respect to duration of
super vi si on.

|s there statutory authorization for discharge from parole? |f
yes, summarize the provisions of the |aw.

If:)escribe the procedures for discharge and attach any standard
or .
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